RESCLUTION NO. 95-_ga

RESCLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF
ST. JOHNS COUNTY, FLORIDA, APPROVING THE PURCHASE
OF A WATER AND SEWER SYSTEM FROM EAGLE CREEK
ASSOCIATES, 1INC., AND APPROVING SPECIAL UNIT
CONNECTION FEES, TAPPING FEES AND OTHER CHARRGES
FOR EAGLE CREEK OF ST. AUGUSTINE, A SUBDIVISION.

WHERERS, Eagle Creek Associates, Inc., has offered to sell
to St. Johns County a water and sewer utility system located in
and intended to serve Eagle Creek of st. Rugustine, a
subdivision;

WHEREARS, a public hearing has been held by the Board of
County Commissioners as required by Florida Statute 125.3401; and

WHEREAS, the Board of County Commissioners finds that: {a)
the purchase of the utility is in the public interest in
accordance with Florida Statute 125.3401; and (b) the fees and
charges approved by this Resolution are reasonable in
consideration of the factors set forth in St. Johns County
Ordinance No. 95-_07

NOW THEREFORE, BE IT RESOLVED by the Board of County
Commissioners of St. Johns County, Florida, that:

Section l: The Agreement to Transfer Utility System between
St. Johns County and Eagle Creek Associates, Inc., as previously
signed on behalf of St. Johns County by the County Administrator,
is hereby approved by the Board of County Commissioners.

Section 2: The unit connection fees, tapping fees, and
charges as set forth in the Agreement to Transfer Utility System,
a copy of which is attached hereto, are hereby approved in
accordance with St. Johns County Ordinance No. 95-_07 .

PASSED AND ADOPTED by the Board of County Commissioners of
St. Johns County, Florida, this _9th _ day of May ., 1995.

BOARRD OF COUNTY COMMISSIONERS
OF ST. JOHNS COUNTY, FLORIDA

A

By: ) -
Its Chair

ATTEST: CARL "BUD" MARKEL, CLERK

NSy

Deputy Clerk




AGREEMENT TO TRANSFER UTILITY SYSTEM

THIS AGREEMENT, executed this 28th day of _ March , 1995,

by and between EAGLE CREEK ASSOCIATES, INC., a Florida corporation
("Eagle Creek") and ST. JOHNS COUNTY, FLORIDA, a political

subdivision of the State of Florida (the "County").
PRELIMINARY STATEMENT

A. Eagle Creek owns a water and sewer system (the "Utility

System"), located within and intended to serve Eagle Creek of St.
sixty-fous

Augustine, a subdivision containing two hundred and SEERRXMERXNS ,kQ(,
(%&%) residential 1lots and one (1) commercial 1lot (the
"Subdivision").

B. The County desires to acquire the Utility System and
Eagle Creek has agreed to transfer the Utility System on the terms

and conditions contained herein.

NOW, THEREFORE, in consideration of the mutual promises and

agreements contained herein, the parties agree as follows:

1. Transfer of System. Fagle Creek shall transfer and
convey to the County, free and clear of all liens and encumbrances,
the Utility System, including but not limited to the wells, water
plant, sewer plant, pump stations, lines and pipes, Tract E-1 as
shown on the plat of the Subdivision, and all necessary or
appurtenant equipment, machinery and fixtures in connection
therewith. In addition, Eagle Creek shall assign to the County all

applicable permits, licenses and certificates issued by ahy



governmental agency in connection with the Utility Systemn.

2. "As Is"™ condition. Eagle Creek shall transfer the
Utility System in its "as is" and "where is" condition without any
warranty or representation of any kind as to the nature, condition
or quality of the constructed or installed equipment, pipes, motors
and other improvements. Eagle Creek hereby expressly disclaims any
and all warranties, express or implied, relating in any way to the
nature, gquality or condition of the Utility System, including
without 1limitation, any warranty of suitability or usefulness
provided for under Florida statutory or common law, including

without limitation, the Florida Uniform Commercial Code.

2.1 Notwithstanding anything contained in paragraph 2 above,
Eagle Creek hereby represents and warrants and shall represent and
warrant at closing as follows:

a. Eagle Creek is duly incorporated, authorized to do
business and in good standing under the laws of the
State of Florida.

b. The execution and performance of this agreement has
been duly authorized by Eagle Creek’s Board of
Directors and its stockholders.

C. From and after the date of the execution of this
agreement, Eagle Creek will not, without the prior
written consent of the County, dispose of or

encumber any part of the Utility System.



Eagle Creek will permit full examination by the
County’s authorized representatives of all physical
systems, assets, real estate, rights-of-way,
permits, certificates, licenses, surveys and
easements associated with the Utility System.
Eagle Creek will do nothing to cause or allow any
depletion of the Utility System, nor any material
change in the condition of the assets thereof, from
and after the date of the execution of this
agreement.

Eagle Creek is in sole and exclusive possession of
the Utility System and Eagle Creek is delivering
sole and exclusive possession of the Utility System
to the County.

Eagle Creek has good and marketable title to the
Utility System, including but not limited to Tract
E-1.

There are no liens, claims or encumbrances of
whatever type or nature upon or against the Utility
System, including but not 1limited to mortgages,
mechanics’ liens, financing statements or security
instruments filed unde the Uniform Commercial Code
either in St. Johns County or with the Secretary of
State.

To the best of Eagle Creek’s knowledge, Eagle Creek

has not been notified of the existence of any



violation of any governmental rules, regulations,
permits, conditions or other governmental
requirements of any type or nature applicable to
the ownership, maintenance, construction or
operation of the Utility System, nor of any
conditions which by reason of the passing of time
or the giving of notice would constitute such a
violation.

To the best of Eagle Creek’s knowledge, there do
not exist (i) any contracts to provide service to
any customers or customer deposits; (11) any
maintenance contracts for the Utility System; and
(1iii) any other contract which could impose any
obligation or encumbrance upon or in connection
with the Utility System or the County.

Eagle Creek shall perform all of the conditions to
closing which should be performed by Eagle Creek
prior to closing as provided herein.

Eagle Creek does hereby agree to indemnify and hold
harmless the County at all times in respect to any
claims, actions, demands, fines, 1liabilities,
penalties and damages, including reasonable
attorneys’ fees, resulting to the County from any
materially inaccurate representation or breach of

this agreement by Eagle Creek.



3. Agreement of Service. The County covenants and agrees
that, subject to payment by Eagle Creek or its assigns of the fees
described herein, the County shall furnish utility services to all
lots within the Subdivision. The County further agrees that within
ninety (90) days of the Effective Date, the County shall have the
ability to furnish water and wastewater services to up to thirty
(30) lots selected by Eagle Creek within the portion of the
Subdivision shown in the attached map marked Exhibit "1", subject
to payment of the fees described herein. The County agrees that
utility services for the remaining lots shall be available on an as

needed basis.

4. Connection Fees. The unit connection fees to be charged
by the County for lots within the Subdivision shall be Four Hundred
Dollars and No/100’'s ($400.00) per lot. Provided, however, in
respect to the one commercial lot, the unit connection fee for said
lot will be $400.00 plus the amount of the then applicable unit
connection fee in excess of $6,000.00. At closing, Eagle Creek
shall pay to the County the sum of Forty Thousand Dollars and
No/100’s ($40,000.00) representing payment of the unit connection
fees due for one hundred (100) lots within the Subdivision. Unit
connection fees for the remaining lots shall be paid prior to the

furnishing of utility services to a lot.

4.1 Eagle Creek shall sign, at closing, a commitment
agreement providing for reservation fees to be paid to the County

for thirty (30) of the one hundred (100) lots for which Eagle Creek



has paid the Four Hundred Dollars and No/100’s ($400.00) per lot
unit connection fee. As to the remaining seventy (70) lots for
which Eagle Creek has paid on closing the Four Hundred Dollars and
No/100’s ($400.00) per lot unit connection fee, Eagle Creek shall
not be required to pay reservation fees. As to all other lots,
reservation fees shall be paid to the County according to

applicable County ordinances.

5. Tapping Fees. The tapping fees to be charged by the
County for lots within the Subdivision shall be Two Hundred Dollars
and No/100’s ($200.00) per lot, to be paid prior to the furnishing
of utility services to a lot. Provided, tapping fees may be
increased, from time to time, by a percentage equal to the
percentage increase in tapping fees authorized to be charged by the
County under Ordinance 93-14, the County’s Utility Ordinance, as

amended from time to time (the "Utility Ordinance").

6. User Fees. User fees, rates and deposits for water and
sewer services to be charged by the County for lots within the
Subdivision shall be those authorized to be charged by the County

under the Utility Ordinance.

7. Closing. The closing of this transaction shall take
place at the offices of the County Administrator, 4010 Lewis
Speedway, St. Augustine, Florida 32095, within ten (10) days of the
Effective Date.

A. At closing, Eagle Creek shall deliver to the County:



i. A Bill of Sale for the water plant,
sewer plant, pump stations, lines and pipes
and any other equipment or fixtures which are
a part of the Utility System and containing
general warranties of title;

ii. A Warranty Deed to Tract E-1 as
shown on the plat of the Subdivision;

iii. A Certificate of Good Standing
issued by the Secretary of State of the State
of Florida;

iv. Incumbency Certificate and Corporate
Resolution authorizing the transaction and
execution of the closing documents;

V. Cash or certified funds in the
amount of Forty Thousand Dellars and No/l00’s
($40,000.00);

vi. A current survey of Tract E-1
together with a legal description prepared by
a surveyor;

vii. An assignment of all applicable
permits, licenses and certificates, if any,
issued by any governmental agency in
connection with the Utility System. Also, an
assignment of any manufacturers’ warranties,

if any, for any part of the Utility System;



viii. A mechanics’ lien affidavit and
"gap" affidavit sufficient to allow the title
insurance company to delete all standard
exceptions from the title insurance policy to
be provided by the County, except for matters
appearing on the survey which are acceptable
to the County; and

ix. A commitment agreement shall be
signed at closing for thirty (30) of the lots
mentioned in paragraph 4 ©providing for
reservation fees to be paid by Eagle Creek on
each of said thirty (30) lots beginning twelve
(12) months from the date of closing. The
terms of the reservation agreement and the
amount of the reservation fee shall be set by
the County.

B. At closing, the County shall deliver tec Eagle Creek a
receipt showing payment of the unit connection fees for one hundred
(100) lots within the Subdivision.

C. County shall obtain a title insurance commitment on Tract
E-1 in an amount to be determined by the County, showing good and
marketable title in Eagle Creek, free and clear of all liens and
encumbrances of every kind and nature.

D. The County may in its discretion obtain a current "as
built" survey of the Utility System. If the as-built survey

obtained by the County shows that any lines do not lie within a



dedicated right-of-way, Eagle Creek shall convey easements created
by express grant to the County. Copies of the recorded plat and
easements, if any, shall be delivered to the County by Eagle Creek
prior to the closing or at closing. The cost of relocating any
lines shall be paid by the County.

E. The County shall pay for the "as built" survey, if any,
and the title commitment.

F. Ad valorem real property and personal property taxes
shall be prorated as of the date of closing and Eagle Creek shall
be responsible for the payment thereof to the date of closing.

G. Eagle Creek shall pay for documentary stamp tax on the
Warranty Deed conveying Tract E-1 to the County.

H. Prior to closing, Eagle Creek shall record a plat of the

Subdivision containing right-of-ways dedicated to the County.

8. Contingencies. This agreement is contingent on Eagle
Creek purchasing the Subdivision and acgquiring the Utility System
from FNB Properties, Inc. This agreement is also contingent on its
approval by the Board of County Commissioners of St. Johns County,
Florida and alsc on FNB Properties, Inc., agreeing to relinguish to
the County its franchise certificates to provide water and sewer
service to the Subdivision. The final decision on the part of the
County to acquire the Utility System shall be made by the Board of
County Commissioners, in its absolute discretion, and upon holding
a public hearing in compliance with Florida Statute 125.3401. The
County will not be under any obligation to purchase the Utility
System unless this agreement is approved by the Board of County

9



Commissioners at said public hearing. The public hearing will be
scheduled to be heard before the Board of County Commissioners
within sixty (60) days of the date of signing this agreement by
both the County Administrator and Eagle Creek. Within ten (10)
days from the date of the signing of this agreement by both the
County Administrator and Eagle Creek, Eagle Creek shall furnish to
the County a request and consent from FNB Properties, Inc., joined
by Eagle Creek, requesting the termination of the existing
franchise certificates. This request may be conditioned upon the
closing of the transaction as described in paragraph 7 herein. The
request should include a waiver of all notices of hearings on the
request. The County will present the request to the St. Johns
County Water and Sewer Authority and ask for an order conditionally
terminating the franchise certificates, with the termination to
become effective upon the closing of the transaction. The order of
the St. Johns County Water and Sewer Authority will need to be
confirmed by the Board of County Commissioners in its regulatory
capacity under St. Johns County Ordinance No. 89-63, and amendments

thereto.

9. Notices. Any notice to be given to any party in
connection with this agreement shall be in writing and given by
hand delivery, express mail or certified mail, return receipt
requested. Such notice shall be deemed received when actually
received if delivered other than by U.S. Mail or when deposited in
the U.S. Mail, certified, properly addressed with postage prepaid.
Such notices shall be addressed as follows:

10



TO COUNTY: St. Johns County, Florida
Post Office Drawer 349
St. Augustine, Florida 32085-0349
Attention: Mr. Nicholas M. Meiszer

TO EAGLE CREEK: Eagle Creek Associates, Inc.
c/o0 John D. Bailey, Jr.
Upchurch, Bailey and Upchurch, P.A.
Post Office Drawer 3007
St. Augustine, Florida 32085-3007

Any party hereto may, at any time by giving five (5) days
written notice to the other parties, designate any other address in
substitution of the foregoing address to which such notice shall be

given.

10. Entire Agreement. It is expressly agreed by and among the
parties hereto that there are no verbal or written representations,
warranties, understandings, conditions, agreements or promises
pertaining to the subject matter of this agreement not incorporated
in writing herein and it is likewise agreed that neither this
agreement nor any of the terms, provisions, representations or
warranties or covenants herein contained, can be modified, changed,
amended, terminated, superseded, or extended except by appropriate
written instrument duly executed by the parties hereto. This
agreement supersedes all previous agreements between the parties
whether written or verbal. All exhibits hereto are deemed to be a
part of this agreement and are incorporated herein. This agreement

is binding upon and shall benefit the parties, their successors,

representatives, heirs and assigns.

11



11. Assignment. Eagle Creek shall not be entitled to assign

its rights hereunder without the consent of the County.

12. Governing Law. This agreement and the rights anad

obligations of the parties hereto shall be governed by and
interpreted and determined in accordance with the laws of the State

of Florida.

13. Counterparts. This agreement may be executed in any

number of counterparts, each of which shall be deemed an original,
but all of which together shall constitute one and the same

agreement.

14. cCaptions. The captions or headings in this agreement are
for convenience only and in no way define, limit or describe the

scope or intent in any way of the provisions of this agreement.

15. Severability. If any party chooses to waive any
covenant, paragraph or provision of this agreement, or if any
covenant, paragraph of provision of this agreement is construed by
a court of competent jurisdiction to be invalid, it shall not
affect the applicability, wvalidity or enforceability of the

remaining covenants, paragraphs or provisions.

16. Effective Date. This agreement shall be effective when
executed by both parties and approved by the Board of County

Commissioners of St. Johns County, Florida.

12



17. Time is of the Essence. Time is of the essence in all

things pertaining to the performance of this agreement.

18. Terms to Survive Closing. Notwithstanding any 1legal
presumptions to the contrary, the terms, conditions and

representations contained in this agreement shall survive the

closing.

IN WITNESS WHEREOF, the parties have executed this agreement

on the date and year first above written.

Signed, sealed and delivered

in the presence of:
BOARD OF COUNTY COMMISSIONERS,
ST. JOHNS COUNTY, FLORIDA

NICHOLAS M. MEISZERé;/

Wit
ngs /22L4}43' County Administrato
Widna,

ness

CREEK ASSOCIATES, INC.

QPuveen, N Lsod .k & M

Witness FRANK A. DARABI

/ . ) L Its President
lé{ L@l(.k. %L,! O 1Y {«
Witngss
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STATE OF FLORIDA
COUNTY OF ST. JOHNS

THE FOREGOING instrument was acknowledged before me thiséyi
day of , 1995, by Nicholas M. Meiszer, County
Administrator for St. Johns County, Florida, on behalf of the
County, who is personally known to me.

Notary Public. State of Florida NOWE/%/;; bléf- )0 /R K [_Z,

1o\ NORMA G. PIRKLE (Name of notary, typedéFrinted)
izf My Comm. Exp. Jan. 16, 1997 My commission number: 2%¥7%¢2,
r Comm. Wo, CC 245862 . . . A

My commission expires:_ /-/6-97

STATE OF FLORIDA
COUNTY OF SH-. Johus

""HE FOREGOING instrument was acknowledged before me this L§
day of MA et , 1995, by Frank A. Darabi, President of
Eagle Creek Associates, Inc., a Florida corporation, on behalf of
the corporation, who is personally known to me.

\W/A) 6@%%{

Notary Public

St i ;
g | oy ok, it o o (Name of notary, typed/printed)
s, S8 252300 My commission number:
on My commission explres:

o:\agreenent\utillty.tra
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PUBLISHED EVERY AFTERNOON MONDAY THROUGH FRIDAY, SATURDAY AND SUNDAY MORNING
ST. AUGUSTINE AND ST. JOHNS COUNTY, FLORIDA

STATE OF FLORIDA,
COUNTY OF ST. JOHNS

Before the undersigned authority personally appeared
Barbara Dresslar

who on oath says (hat she is

Accounting Clerk of the St. Augustine Record, a

daily newspaper published at St. Augustine in St. Johns County, Florida:

that the atiached copy of advertisement, being a
Notice of Public Hearing

in the matter of

Proposed Purchase of Eagle Creek Assoc. Water & Sewer Utility

in the Courl, was published in said newspaper in the

Apr. 17, 1995

issues of

Affiant further says that the St. Augustine Record is a newspaper published
at St. Augustine, in said St. Johns County, Florida, and that the said
newspaper her heretolore been conlinuously published in said St. Johns
County, Florida, each day and has been entered as second class mail matter
al the post office in the City of St. Augustine, in said St. Johns County,
Florida, for a period of one year next preceding the first publication of the
copy ol advertisement; and affiant [urther says that she has neither paid nor
promised any person, firm or corporation any discount, rebate, commission
or refund for the purpose of securing the advertisement for publication in
the said newspaper.

Sw%w me this —L7th day of APT:__ 1995
by 1} ) (-Q/l who is personally
known to me or who has produced __personally known as

(Type of Identification)
identification. o B

COPY OF ADVERTISEMENT

-NOTICE OF PUBLIC
HEARING ON PROPOSED
PURCHASE OF WATER
AND SEWER UTILITY
BY ST. JOHNS COUNTY

PLEASE TAKE NOTICE
Iha! o public hearing will be
held by the Board of County
Cormmissioners of $1. Johns
County, Florida, 10 censider
whether 1o opprove an
Agreemen |6 Transfer UlII-
iy Systermn for |he purchase
of a woter ond sewar ullllty
from Eogle Creek Assocl-
ared, Inc. The sald viility Is
lecated wirthin and Inlended
lo serve Eqgle Creek of 51,
Auvgusting, o subdivision
conlaining 244 residential
lols and 1 commerclal loi,
The public hearing will be
held betore the Boord of
Counly Commissloners of
§1, Johns Counly, Florida,
on Tuesday, May 9, 1995, at
1: 30 p.m., of 1the Counly Au-
diloriym, In lhe 5t. Johns
Couniy Adminlsiration
Bullding, 4020 Lewls Speed-
way, (Counly Road 15A)
and U.5. Highway #1
Norlh, 51. Augustine, Florl-
da. This hearing will be
held In accordance with |he
requiremenis of Secllon
125.3401 ond olher applico-
ble provisions of the Florido
Stalutes.

NOTICE TO PERSONS
NEEDING SPECIAL AC-
COMMODATIONS AND TO
ALL HEARING 1M-
PAIRED PERSONS: In ac-
cordance wilh the Amerl-
cans wilh Disabilities Acl,

persons needing a special |,

accommodalilon to porlicl-
pale In Ihis proceeding
should conloct, ADA Coor-

dinalor, a1 (¥04) B23-2501 or -
a1 1He Counly Adminisira- '

fion Bullding, 4020 Lewls
Speedway, S1. Augustine,
Florida 32095. For hearing
Impaired Individyals: Tele-
communicttions Devica for
the Deat (TDD}: 823-2501 or
Florlde Relay Service:
1-800-955-8770, no later than
5 doys prior fo the date of
lhis meeiing,

IT any person decldas lo
appeal any decision mode
by |he Boord of County
Commissioners with re-
specl lo ony maller conald-
ered at such meeting or
hearirg, he wlll need a re-
cord of lbe proceedings, and
for such purpose; he may
nead 1o ensure thal a verba-
fim record of the proceed-
Inp is made, which record
Includes the leslimony and
avidence upon which the op-
peal Is 1o be based.
cNichpiqs_M._Melnar

iy i ’ or




