RESOLUTION NO. 97-167

A RESOLUTION OF THE BOARD OF COUNTY
COMMISSIONERS OF ST, JOHNS COUNTY AUTHORIZING
THE COUNTY ADMINISTRATOR, OR HIS DESIGNEE, TO (1)
ALLOW ALTERATION OF A PARTICULAR BID, AS ALLOWED
BY THE COUNTY ADMINISTRATIVE CODE, UPON A
SHOWING OF A COMPUTER SOFTWARE RELATED
COMPUTATIONAL ERROR; AND (2) TO ENTER INTO A
CONTRACT  WITH  JACKSONVILLE  EIGHTEEN
CONSTRUCTION, INC. BASED UPON AN ADJUSTED
COMPUTATION AND RELATED NEGOTIATIONS.

WHEREAS, the Florida Department of Transportation has contracted for the widening of
State Road 207 from I-95 to State Road 312; and

WHEREAS, St. Johns County is responsnble for the project of relocating Utilities (the
“Project’”) along the affected roadway; and

WHEREAS, St. Johns County has proposed for and received bids for the Project; and

WHEREAS, Jacksonville Eighteen Construction, Inc. submitted the lowest Project bid, at
$566,159.20, but determined upon comparing its bid to other bids (after opening) that a
computational error had occurred, making its bid $141,682.68 lower than intended, and

WHEREAS, Jacksonville Eighteen Construction, Inc. immediately notified St. Johns County
of the problem, and demonstrated to the St. Johns County Purchasing Department where the
computer software related computational error occurred (see Exhibit 3); and

WHEREAS, the St. Johns County Purchasing Department investigated Jacksonville Eighteen
Construction, Inc.’s industry reputation and found no history of improper bid manipulation; and

WHEREAS, even after allowing for a bid adjustment, Jacksonville Eighteen Construction,
Inc. maintains the lowest bid for the Project; and

WHEREAS, Section 304 6.5 of the St. Johns County Administrative Code provides:

“After a bid has been opened, a bidder will not be permitted to withdraw or
alter their bid, or any bid deposit which may have been requested with their
bid. If however, circumstances warrant the apparent lowest and best bidder
may notify the Purchasing Director that an error has been made in their bid,
the Purchasing Director will present the matter, with recommendations, to the
County Administrator, the matter may be presented to the Board of County
Commissioners for final approval If withdrawal is approved, the next lowest
and best bid may be accepted.”; and




WHEREAS, the Board of County Commissioners interprets the above underlined phrase to
mean that in the case of a bid error, a possible recommendation is to allow withdrawal or alteration
of the bid; and

WHEREAS, the Purchasing Director and the County Administrator have recommended to
the Board of County Commissioner that Jacksonville Eighteen Construction, Inc.’s proposal of
$706,522 83 (which is $66,570.17 below the next bidder) be accepted; and

WHEREAS, the Board of County Commissioners is satisfied that the Purchasing
Department’s investigation into this case did not indicate bid manipulation, and therefore bid
adjustment due to bona fide error does not harm the County’s bid program; and

WHEREAS, Jacksonville Eighteen Construction, Inc. (1) acted in good faith in submitting
the bid; (2) the error is of such magnitude that enforcement of the bid (unaltered) would work severe
hardship upon the bidder; (3) the error was not the result of gross negligence or willful inattention;
and (4) the error was discovered and communicated to the County, along with a request to alter the
bid, before bid acceptance; and

WHEREAS, the American Bar Association (the “ABA”) , in its Model Procurement Code
for State and Local Governments, provides for a procedure to correct bid mistakes in certain
instances, including clearly evident computational errors (see Exhibit 1); and

WHEREAS, the Federal Acquisition Regulations (the “FAR”) provides for a procedure to
correct bid mistakes in certain instances, including instances similar to the Project bid situation (see
Exhibit 2); and

WHEREAS, such procedures provided by the ABA and FAR demonstrate that low bid
alterations based on bonafide mistakes are an acceptable acquisition practice; and

WHEREAS, the Board of County Commissioners wishes to expend only the minimum of
public monies needed to properly perform the Project.

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissioners of St.
Johns County that:

1, All the Whereas clauses above are duly made findings of this Board.
2. The County Administrator, or his designee, is authorized to accept a properly altered
bid in the amount of $706,522.83 by Jacksonville Eighteen Construction, Inc., based on the

circumstances of this case.

3. The County Administrator, or his designee, is authorized to execute a contract, based
on the properly altered bid by Jacksonville Eighteen Construction, Inc., upon condition that the



contract include a provision that Jacksonville Eighteen Construction, Inc. agrees to indemnify the
County an amount up to, but not exceeding, one half (%) of the bid amount (5% of the final bid
figure) for any legal fees and costs incurred by the County as a result of any litigation caused by, or
related to, the award of the Project contract to Jacksonville Eighteen Construction, Inc.

PASSED AND ADOPTED by the Board of County Commissicners of St. Johns County,
State of Florida, this_14 day of October, 1997.

BOARD OF CO COMMISSIONERS

OF s;g_ JOHNS COUNTY, FLORIDA
S N
By: !

David J. Bruk&, Chairman

ATTEST: CHERYL STRICKLAND, CLERK

Deputy Clerk
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Bids. This procedure aiso does not permil discussions or negotations with bidders alter receipt
and opening of bids,

(6) Correction or Withdrawal of Bids; Cancellation of Awards. Correction or withdrawal
of inadvertently erroneous bids before or_after award, or cancellation of awards or con-
Tracls based on such bid mistakes, shall be permitted in accordance with regulations pro-
mulgated by the Policy Office. After bid opening no changes in bid prices or other provi-
sions of bids prejudicial to the interest of the [State] or fair competition shall be permitted.
Except as otherwise provided by regulation, all decisions to permit the correction or with-
drawal of bids, or to cancel awards or contracts based on bid mistakes, shall be supported
by a written determination made by the Chief Procurement Officer or head of a Purchasing
Agency.

COMMENTARY:

(1) Correction or withdrawal of bids before or after contract award requires careful considera-
tion Lo maintain (he integrity of (he competitive bidding system, Lo assure fairness, and (o avoid
detays or poor contract performance. While bidders should be expected Lo be bound by their bids.
circumstances frequently arise where correction or withdrawal of bids is proper and should be per-
mitted.

(2) To maintain rthe integrity of the competitive sealed bidding system, a bidder should not be
permirted to correct a bid mistake after bid opening that would cause such bidder to have the low
bid unless the mistake is clearly evident [rom examining the bid document; for example, extension
of unit prices or errors in addition. .

(3) An otherwise low bidder should be permitted 1o correct a material mistake of fact in its bid, OUV/
including price, when the intended bid is obvious [rom the bid documeny0yis otherwise supported ) .
x by prool that has evidentiary value. A low bidder should not be permilted to correct a bid lor g{ L\J/JJ'IE'V"

mistakes or errors in judgment,

{(4) In lieu of bid correction. the [State] should permil a low bidder alleging a malerial mistake
of fact to withdraw its bid when there is reasonable proof that a mistake was made and Lhe intended
bid cannot be asceriained with reasonable certainty.

(5) After bid opening an otherwise low bidder should not be permitied to delete exceptions tw
the bid conditions or specifications which affect price or substantive obligations; however. such
bidder should be permitted the opportuﬁity to furnish other information called for by the Invita-
tion for Bids and not supplied due to oversight, so long as il does not affect responsiveness.

(6) A suspected bid mistake can give rise 10 a duty on the part of the {State] to requesl conftirma-
tion of a bid, and lailure to do so can result in a nonbinding award. Where there is an appearance of
mistake, therefore, the bidder should be asked to reconfirm the bid before award_ In such instance.
a bidder should be permitted to correct the bid or to withdraw it when the bidder acknowledges
that a mistake was made.

(7) Correction of bid mistakes afier award should be subject to the same prootf as corrections
belore award with a further rccﬁuirement that no correction be permitted that would cause the con-
tract price 1o exceed the next low bid.

(8) Nothing in this Section is intended to prohibit the [State] from accepting a voluntiary reduc-
tion in price from a low bidder after bid opening; provided that such reduction is not conditioned
on. or results in, the modification or deletion of any conditions contained in the Invitation for
Bids.

(7) Award. The contract shall be awarded with reasonable promptness by written
notice to the lowest responsible and responsive bidder whose bid meets the requirements
and criteria set forth in the [nvitation for Bids. In the event all bids for a construction pro-
ject exceed available funds as certified by the appropriate fiscal officer, and the low respon-
sive and responsible bid does not exceed such funds by more than [five] percent, the Chief

Exbbit (1)




FAR INDEX Page 1 of 3

} — L Federal Acquisifion Regulation (FAR)

GENERAL STRUCTURE
Through FAC 90-46

Additional Procurement Regulation Information -- FACs and FAR Supplements

Subchapter a - General

Part 1 - Federal Acquisition Regulations System

Part 2 - Definitions of Words and Terms

Part 3 - Improper Business Practices and Personal Conflicts of Interest
Part 4 - Administrative Matters

Subchapter b - Competition and Acquisition Planning

Part 5 - Publicizing Contract Actions

Part 6 - Competition Requirements
Part 7 - Acquisition Planning

Part 8 - Required Sources of Supplies and Services

Part 9 - Contractor Qualifications
Part 10 - Market Research

Part 11 - Describing Agency Needs
Part 12 - Acquisition of Commercial Items

Subchapter ¢ - Contracting Methods and Contract Types

Part 13 - Simplified Acquisition Procedures
Part 14 - Sealed Bidding

Part 15 - Contracting by Negotiation

Part 16 - Types of Contracts

Part 17 - Special Contracting Methods

Part 18 - [Reserved]

Subchapter d - Socioeconomic Programs

- /;)
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FAR INDEX Page 2 of 3

Part 19 - Small Business and Small Disadvantaged Business Concems

Part 20 - [Reserved]

Part 21 - [Reserved]

Part 22 - Application of Labor Laws to Government Acquisitions

Part 23 - Environment, Conservation, Occupational Safety, and Drug-Free Workplace
Part 24 - Protection of Privacy and Freedom of Information

Part 25 - Foreign Acquisition

Part 26 - Other Socioeconomic Programs

Subchapter e - General Contracting Requirements

Part 27 - Patents, Data, and Copyrights

Part 28 - Bonds and Insurance

Part 29 - Taxes

Part 30 - Cost Accounting Standards Administration
Part 31 - Contract Cost Principles and Procedures
Part 32 - Contract Financing

Part 33 - Protests, Disputes. and Appeals

Subchapter f - Special Categories of Contracting

Part 34 - Major System Acquisition

Part 35 - Research and Development Contracting

Part 36 - Construction and Architect-Engineer Contracts
Part 37 - Service Contracting

Part 38 - Federal Supply Schedule Contracting

Part 39 - Acquisition of Information Resources

Part 40 - [Reserved]

Part 41 - Acquisition of Utility Services

Subchapter g - Contract Management

Part 42 - Contract Administration

Part 43 - Contract Modifications

Part 44 - Subcontracting Policies and Procedures
Part 45 - Government Property

Part 46 - Quality Assurance

Part 47 - Transportation

Part 48 - Value Engineering

Part 49 - Termination of Contracts

Part 50 - Extraordinary Contractual Actions
Part 51 - Use of Govemment Sources by Contractors

Monday, October 13, 1997 .E((A L [27) 4:06 PM



FAR INDEX Page 3 of 3

Subchapter h - Clauses and Forms

Part 52 - Solicitation Provisions and Contract Clauses
Part 53 - Forms

Appendices to the FAR

Appendix A - Acquisition of Federal Information Processing (FIP) Resources by
Contracting

Appendix B - Cost Accounting Preambles and Regulations
Cost Accounting Standards and Cost Accounting Standards Board Rules and

Regulations

Recodified by the Cost Accounting Standards Board at 48 CFR Chapter 99
Preambles

Part [-Preambles to the Cost Accounting Standards Published by the Cost
Accounting Standards Board

Part [I-Preambles to the Related Rules and Regulations Published by the Cost
Accounting Standards Board

Part I1I-Preambles Published under the FAR System Cost Accounting Standards
Board Rules and Procedures

Historical Changes to the FAR
« Federal Acquisition Circulars (FACs)

Other procurement regulations can be found at the following sites:

» DFARS Initial Public Prototype

» NASA FAR Supplement
« Air Force FARSite

» Departiment of Energy Acquisition Regulations

Monday, October 13, 1997 el 2) 4:06 PM
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quantity, quality, or delivery of the item bid upon. ] F A R

(e) Furnish affidavits concerning parent company and affiliates, if required pursuant to the clause at 52.214-8, Parent
Company and Identifying Data, and 52.214-17, Affiliated Bidders; and

(f) Execute the representations with respect to Equal Opportunity and Affirmative Action Programs, as set forth in
the clauses at 52.222-22, Previous Contracts and Compliance Reports, and 52.222-25, Affirmative Action
Compliance.

14.406 Receipt of an unreadable electronic bid.

If a bid received at the Government facility by electronic data interchange is unreadable to the degree that
conformance to the essential requirements of the invitation for bids cannot be ascertained, the contracting officer
immediately shall notify the bidder that the bid will be rejected unless the bidder provides clear and convincing
evidence--

(a) Of the content of the bid as originally submitted; and

(b) That the unreadable condition of the bid was caused by Government software or hardware error, malfunction, or
other Government mishandling.

14.407 Mistakes in bids.
14.407-1 General.

After the opening of bids, contracting officers shall examine all bids for mistakes. In cases of apparent mistakes and
in cases where the contracting officer has reason to believe that a mistake may have been made, the contracting
officer shall request from the bidder a verification of the bid, calling attention to the suspected mistake. If the bidder
alleges a mistake, the matter shall be processed in accordance with this section 14.407. Such actions shall be taken
before award.

14.407-2 Apparent clerical mistakes.

(2) Any clerical mistake, apparent on its face in the bid, may be corrected by the contracting officer before award.
The contracting officer first shall obtain from the bidder a verification of the bid intended. Examples of apparent
mistakes are--

(1) Obvious misplacement of a decimal point;

(2) Obviously incorrect discounts (for example, 1 percent 10 days, 2 percent 20 days, 5 percent 30 days);

(3) Obvious reversal of the price f 0.b. destination and price f o b. origin; and

(4) Obvious mistake in designation of unit

(b) Correction of the bid shall be effected by attaching

the verification to the original bid and a copy of

the verification to the duplicate bid. Correction shall

not be made on the face of the bid, however, it shall be reflected in the award document

(c) Correction of bids submitted by electronic data interchange shall be effected by including in the electronic
solicitation file the original bid, the verification request, and the bid verification.

—— S

14.407-3 Other mistakes disclosed before award. E x [q ’ }9 ,‘_} (,.)') \V
’ —




In order to minimize delays in contract awards, administrative determinations may be made as described in this
14.407-3 in connection with mistakes in bids alleged after

opening of bids and before award. The authority to permit correction of bids is limited to bids that, as submitted, are
responsive to the invitation and may not be used to permit correction of bids to make them responsive. This
authority is in addition to that in 14.407-2 or that may be otherwise available.

Yhis papples o us
((:) If a bidder requests permission to correct a mistake and clear and convincing evidence establishes both the
existence of the mistake and the bid actually intended, the agency head may make a determination permitting the
bidder to correct the mistake; provided, that if this correction would result in displacing one or more lower bids,) £, ,;
such a determination shall not be made unless the existence of the mistake and the bid actually intended are does
ascertainable substantially from the invitation and the bid itself. e f-

(b) If (1) a bidder requests permission to withdraw a bid rather than correct it, (2) the evidence is clear and
convincing both as to the existence of a mistake and as to the bid actually intended, and (3) the bid, both as
uncorrected and as corrected, is the lowest received, the agency head may make a determination to correct the bid
and not permit its withdrawal.

(c) K, under paragraph (a) or (b) of this subsection, (1) the evidence of a mistake is clear and convincing only as to
the mistake but not as to the intended bid, or (2) the evidence reasonably supports the existence of a mistake but is
not clear and convincing, an official above the contracting officer, unless otherwise provided by agency procedures,
may make a determination permitting the bidder to withdraw the bid.

(d) If the evidence does not warrant a determination under paragraph (a), (b), or (c) of this section, the agency head
may make a determination that the bid be neither withdrawn nor corrected

(e) Heads of agencies may delegate their authority to make the determinations under paragraphs (a), (b), (c), and (d)
of this 14.407-3 to a central authority, or a limited number of authorities as necessary, in their agencies, without
power of redelegation.

(f) Each proposed determination shall have the concurrence of legal counsel within the agency concerned before
issuance.

(g) Suspected or alleged mistakes in bids shall be processed as follows. A mere statement by the administrative
officials that they are satisfied that an error was made is insufficient.

(1) The contracting officer shall immediately request

the bidder to verify the bid. Action taken to verify bids must be sufficient to reasonably assure the contracting officer
that the bid as confirmed is without error, or to elicit the allegation of a mistake by the bidder. To assure that the
bidder will be put on notice of a mistake suspected by the contracting officer, the bidder should be advised as
appropnate--

(i) That its bid is so much lower than the other bids or the Government's estimate as to indicate a possibility of error;
(it) Of important or unusual characteristics of the specifications,
(iii) Of changes in requirements from previous purchases of a similar item, or

(iv) Of any other information, proper for disclosure, that leads the contracting officer to believe that there is a
mistake in bid.

(2) If the bid is verified, the contracting officer shall consider the bid as originally submitted. If the time for
acceptance of bids is likely to expire before a decision can be made, the contracting officer shall request all bidders
whose bids may become eligible for award to extend the time for acceptance of their bids in accordance with
14.404-1(d). If the bidder whose bid is believed erroneous does not {or cannot) grant an extension of time, the bid
shall be considered as originally submitted (but see subparagraph (g)(5) of this section). If the bidder alleges a

Fx by bk (2)
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