RESOLUTION 99-_1{n2 .

RESOLUTION OF THE BOARD OF COUNTY
COMMISSIONERS OF ST. JOHNS COUNTY, FLORIDA,
AUTHORIZING THE COUNTY ADMINISTRATOR TO
EXECUTE A MEMORANDUM OF AGREEMENT BETWEEN ST.
JOHNS COUNTY AND THE FLORIDA FISH AND WILDLIFE
CONSERVATION COMMISSION FOR OPERATION AND
MAINTENANCE OF THE WETLAND MITIGATION PROJECT
IN THE GUANA RIVER WILDLIFE MANAGEMENT AREA AS
PART OF THE PALM VALLEY BRIDGE REPLACEMENT
PROJECT.

WHEREAS, the Board of County Commissioners of St. Johns County, Florida affirmed to
the Army Corps of Engineers, hereinafter called the “CORPS”, by way of Resolution No. 88-76, that
the County will assume ownership, operation and maintenance of the Palm Valley Bndge
Replacement upon completion for the economic life of the bridge; and

WHEREAS, the CORPS requires St. Johns County (the “COUNTY™) to ensure, through
appropriate agreement, that the wetland mitigation features that are to be implemented within the
Guana River Wildlife Management Area are thereafter operated and maintained for the economic
life of the Project; and

- WHEREAS, the COUNTY does not perform regular maintenance within the Guana River
Wildlife Management Area; and

WHEREAS, the CORPS and the Florida Fish and Wildlife Conservation Commission (the
“COMMISSION”) intend that the COMMISSION will initially construct and implement the wetland
mitigation features at the CORP’s expense; and

WHEREAS, it is in the best interest of all parties to have the wetland mitigation
implementation and maintenance activities performed by the same entity.

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissioners of St.
Johns County, Florida that the County Administrator is authorized to execute the Memorandum of
Agreement between the COUNTY and the COMMISSION in substantially the form attached.



PASSED AND ADOPTED by the Board of County Commissioners of St. Johns County,
State of Florida, this Q™ _ day of 1\fDemdres)  1999.

BOARD OF COUNTY COMMISSIONERS
OF ST. JOHNS COUNTY, FLORIDA

o Mare Q- Sl

Marc A. Jacalone, Uhairman

ATTEST: CHERYL STRICKLAND, CLERK

Deputy Clerk

Effective Date: I-09- C:lcl\




MEMORANDUM OF AGREEMENT  Draft 7/21/99

THIS MEMORANDUM OF AGREEMENT (“MOA”), by and between the FLORIDA FISH
AND WILDLIFE CONSERVATION COMMISSION, hereinafter called the “COMMISSION,” a
component agency of the State of Florida, and ST. JOHNS COUNTY, hercinafter called the
“COUNTY:” effective as of the date executed by the COUNTY.
WITNESSETH:

WHEREAS, as part of its responsibilities for the PALM VALLEY BRIDGE
REPLACEMENT PROJECT (PROJECT), the COUNTY is required to ensure that the wetland
mitigation features are operated and maintained for the economic life of the PROJECT as identified
in the draft Project Cooperation Agreement with the U.S. Department of the Amy, Corps of
Engineers, hereinafter called the “CORPS,” and said draft is made a part hereof as Attachment “A”;
and

WHEREAS, the COMMISSION, in order to retain their normal supervision and
administration responsibilities, desires to implement and maintain the mitigation features in Guana
River Wildlife Management Area (GRWMA) described in Attachment “B” and said description is
made a part hercof; and

WHEREAS, the entire mitigation features of the above mentioned PROJECT are within or
adjacent to the geographic limits of the COUNTY; and

WHEREAS, the COUNTY, by Resolution No. Q4 -6  dated openstess 4, 1999, attached
hereto and made a part hereof, desires to enter into this MOA and authorizes its officers to do so.

NOW THEREFORE, for and in consideration of the mutual benefits each to flow to the

other, the parties covenant and agree as follows:

L. The COMMISSION shall appoint a representative for the administration of this MOA. The
COMMISSION representative will be the “contact” for the COUNTY’S Project Engineer
and/or the COUNTY’S Project Engineer’s representative concerning all aspects of this
MOA, including communications with the public and political officials. The COMMISSION
shall be responsible for the operation and maintenance of all facilities and wetland restoration
projects within the GRWMA having limits identified in Attachment “B.” The
COMMISSION shall be responsible for the implementation and the operation and



maintenance of the mitigation features during all operations covered by this MOA, in
accordance with the provisions set forth in Attachment “B.” For the purpose of this MOA,
the restoration projects to be implemented and locations to be operated and maintained by
the COMMISSION shall be operated and maintained at least to a minimum standard so as
to meet the requirements sct forth in Attachment “B.” Should any item of implementation,
operation or maintenance not follow the requirements of Attachment “B”, the
COMMISSION agrees to immediately concentrate efforts and to bring the deficient item up
to a standard deemed as acceptable by the CORPS. The COMMISSION will not be
responsible for the deficient items if the cause and cffect is not due to neglect by the
COMMISSION (such as following a natural disaster) at which time assistance from the
COUNTY may be requested.

The COMMISSION shall, within the GRWMA identified in Attachment “B,” accomplish
the following during the term of this MOA:

A Implement the wetland restoration projects in a timely manner as identified in
Attachment “B.”
B. Perform regular maintenance on the new well installed in Booth’s Pond in order to

assure normal operation. Also, limit the amount of public fishing in this pond as
necessary to prevent the overfishing of native species.

C. Perform regular maintenance on the new well installed in Cook’s Pond and on the
connecting ditches associated with water level control on the impoundment in order
to assure normal operation.

D. Perform regular maintenance on the new well and the new water control structure
installed in Diego Pond and on the connecting interior ditches in order to assure
normal operation.

E. Perform regular maintenance on the new well and new boat launching area installed
in McNeil’s Pond and on the new culverts or water control structures, connecting
ditches and access roads in order to assure normal operation. Also, limit the amount
of public fishing in this pond as necessary to prevent the overfishing of native

species.
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F. Perform regular maintenance on the new well installed in Big Savannah Pond and the
connecting ditches associated with water level control on the impoundment in order

" to assure normal operation.
G. Perform regular maintenance on the new well installed in Little Savannah Pond and
- connecting ditches associated with water level control on the impoundment in order

to assure normal operation.
H. Perform regular maintenance on the new adjustable flap-gates and weir gates
installed in Guana Lake in order to assure normal operation. Also, update and
modify the technical operations manual for the water control structure as needed to

account for any changes made to the system.

Tt is understood between the parties that all mitigation features and maintenance activities
covered by this MOA may be deleted, removed or adjusted at any time prior to construction
of the mitigation features as found necessary by the COMMISSION in order to allow
flexibility in the funding considerations as identified in Attachment “B” which may be due
to the timing of the allocation of funds, permit requirements and/or the bidding process. Any
change from this MOA shall be fully coordinated between and approved by both parties.

To the extent allowed by law, the COMMISSION covenants and agrees that it will
indemnify and hold harmless the COUNTY and all of the COUNTY’S officers, agents and
employees, from any claim, loss, damage, cost or expense arising out of any act, action,
neglect or omission by the COMMISSION during the performance of this MOA, whether
direct or indirect, and whether to any person or property {0 which the COUNTY or said
parties may be subject, except that neither COMMISSION nor any of its agents or
contractors will be liable under this section for damages arising out of injury or damage to
persons or property directly caused or resulting from the sole negligence of the COUNTY

or any of its officers, agents or employees.

The COUNTY may inspect the mitigation features identified in Attachment “B” at any stage
within the term of this MOA with the coordination of the COMMISSION. The COUNTY
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Project Engineer must follow the appropriate procedure of contacting the COMMISSION’S

appointed representative and coordinating a time for the inspection.

If, at any time after the COMMISSION has assumed the mitigation features’ implementation,

operation and maintenance responsibility above-mentioned, it shall come to the attention of

the COUNTY’S Project Engineer that the facilities and wetland restoration projects
identified in Attachment “B” or a part thereof is not properly operated or maintained

pursuant to the terms of this MOA, said Project Engineer may at his/her option issue a

written notice that a deficiency exists, by sending a certified letter to the COMMISSION’s

appointed representative to place said COMMISSION on notice thereof. Thereafter, the

COMMISSION shall have a period of thirty (30) calendar days within which to correct the

cited deficiencies. If said deficiencies are not corrected within this time period, the

COUNTY may, at its option, proceed as follows:

A. Undertake the correction of said deficiencies and maintain the subject facilities as
required by this MOA, with COUNTY ora contractor’s personnel and equipment,
and invoice the COMMISSION for all reasonably incurred costs and expenses
related thereto, all of which the COMMISSION hereby agrees to pay immediately
upon invoicing; and/or |

B. Terminate the COMMISSION’S right to perform hereunder, and undertake with its
own forces or retain the services of a contractor to complete required performance
under this MOA and recover from the COMMISSION all of the COUNTY’S

reasonably incurred costs and expenses related to said completion.

The COUNTY does not agree to pay the COMMISSION any amount for the mitigation
features’ implementation, operation or maintenance above-mentioned. All costs for the
implementation of said mitigation features are to be paid in a lump sum by the CORPS to
the COMMISSION as identified in Attachment “B.” All costs for operation and
maintenance shall be paid for by the COMMISSIQI:I;

This MOA or part thereof is subject to termination in the event the COUNTY exercises the
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10.

11.

12.

13.

option identified in paragraph 6B.

The term of this MOA shall be for the economic life of the Palm Valley Bridge Replacement,
commencing on the date that the CORPS Engineer for the J acksonville District notifies the
COUNTY in writing of the CORPS’ determination that the construction of the PROJECT

1s complete.
This writing embodies the entire MOA and understanding between the parties hereto and
there are no other prior agreements or understandings, oral or written with reference to the

subject matter hereof that are not merged herein and superseded hereby.

This MOA is nontransferable and nonassignable in whole or in part without the written

consent of the COUNTY.
This MOA shall be governed by and construed according to the laws of the State of Florida.

The parties agree that the execution of a Project Cooperation Agreement between the
COUNTY and the CORPS concering the Palm Valley Replacement Project shall be a

mandatory prerequisite for performance under this MOA.

SR b B
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IN WITNESS WHEREOF the parties hereto have caused these presents to be executed as
of the Executed/MOA Effective Date stated below.

ST. JOHNS COUNTY BOARD OF FLORIDA FISH AND WILDLIFE

COUNTY COMMISSIONERS CONSERVATION COMMISSION
By: MW By:
Title: Ben A(}a'r'nj A_-‘C_Ql;l[’lty Aclmini?h:at_or Title:

e

;. Lheryl Sirickla d, Clerk of Court ATTEST:

? axde Deputy Clerk

Executed/MOA Effective

Date:
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ATTACHMENT “A”
PALM VALLEY BRIDGE REPLACEMENT

DRAFT PROJECT COOPERATION AGREEMENT

TR T T



PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
ST. JOHNS COUNTY, FLORIDA _

FOR CONSTRUCTION, OPERATION AND MAINTENANCE OF THE
PAILM VALLEY BRIDGE REPLACEMENT PROJECT
INTRACOSTAL WATERWAY
ST. JOHNS COUNTY, FLORIDA

THIS AGREEMENT is entered mnto this day of .
199 , by and between the DEPARTMENT OF THE ARMY (hereinafter the "Government™),
represented by the Assistant Secretary of the Army (Civil Works), and ST. JOHNS COUNTY,
FLORIDA (hereinafter the "Non-Federal Sponsor"), represented by the Chairman of its Board of

County Commissioners.
]

WITNESSETH, THAT:

WHEREAS, construction of the Atlantic Intracoastal Waterway, Palm Valley Bridge
Replacement Project at St. Johns County, Florida, (hereinafter the “Project” as defined in Article
LA of this Agreement) was authorized by Section 101(a)9) of the Water Resources
Development Act of 1996, Public Law 104-303, and constitutes 2 Water Resources Development
Project under the jurisdiction of the Secretary of the Army:

WHEREAS, Section 101(a)(9) of the Water Resources Development Act of 1986, Public
Iaw 104-303, specities the cost sharing requirements applicable to the Project;

WHEREAS, on the Non-Federal Sponsor requested the Government

to add an additional two lanes to the replacement bridge (hereinafter the “betterment” as defined m .

Article LF. of this Agreement),

WHEREAS, the GovernmeniSeeretary agrees to construct the betterment and the Non-
Federal Sponsor shall pay 100 percent of the costs of the befterment,

WHEREAS, the Government and the Non-Federal Sponsor desire to enter into a Project
Cooperation Agreement (hereinafter the “Agreement”) for construction of the Project and
betterment;

WHERLEAS, Section 221 of the Flood Control Act of 1970, Public Law 91-611, as
amended, and Section 103 of the Water Resources Development Act of 1986, Public Law 99-
662, as amended, provide that the Secretary of the Army shall not commence construction of any
water resources project, or separable element thereof, until each non-Federal sponsor has entered -
into a written agreement to furnish its required cooperation for the project or separable element;

ATTACHMENMNT A



WHEREAS, Section 902 of Public Law 99-662 establishes the maximum amount of costs
for the Project and sets forth procedures for adjusting such maximum amount; and

WHEREAS, the Government and Non-Federal Sponsor have the full authorty and
capability to perform as hereinafter set forth and intend to cooperate in cost-sharing and financing
of the construétion of the Project and the betterment in accordance with the terms of this
Agreement.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agres as follows:

ARTICLE I - DEFINITIONS AND GENERAL PROVISIONS

For purposes of this Agreement:

A.. The term "Project” shall mean the design, acquisition. and construction of a two lane,
high-level, fixed span bridge and related approaches, and removal and disposal of the existing
Highway 210 bridge (hereinafter the “bridge replacement features™) and restoration of low to
moderate value wetlands to high value wetlands on State of Florida owned lands within the Guana
River Wildlifs Management Area (hereinafter the “mitigation features™) all as generally described
in the Report of the Chief of Engineers, dated June 24, 1994.

B. The term "total project costs” shall mean the costs, as determined by the Govermment,
that the Govermment would have incurred had the Project been completed and constructed. Such
costs shall consist of all costs the Government would have incurred in the construction of the
Project, including but not necessarily limited to continuing planning and engineering costs
incurred after 1 October 1985; advanced engineering and design costs; preconstruction
engineering and design costs; engineering and design costs during construction; the costs of
investigations to identify the existence and extent of hazardous substances in accordance with
Article XV.B. of this Agreement; costs of historic preservation activities in accordance with
Article XVIILA. of this Agreement; estimated removal and construction ¢osts of the Projectbridge

itieati including the costs of alteration, lowering, raisng, or
replacement and attendant removal of existing railroad bridges and approaches thereto;
supervision and administration costs: costs of contract dispute settlements or awards; and the value
of lands, casements, rights-of-way, relocations, and suitable borrow and dredged or excavated
material disposal areas that the Government detenmines, pursuant to Article IIT of this Agreement,
to be required for the Projectbridge-roplaectrent-foatures-and-mitigation-fentures. The term does
not include any costs for operation, maintenance, repair, replacement, or rehabilitation of the
Bridge and mitigation features; any costs du¢ to betterments; any costs of participation in the
Project Coordination Team in accordance with Article V of this Agreement; or any costs of
dispute resolution under Article VII of this Agreement.

_ SRRT a
C. The term "period of construction” shall mean the time from the date the Govermnent
first notifies the Non-Federal Sponsor in writing, of the scheduled date for issuance of the
solicitation for the first contract for construction of the bridge replacement features, mitigation
features, or betterment to the date that the U.S. Army Engineer for the Jacksonville District

=



(hercinafter the "District Engineer”) notifies the Non-Federal Sponsor in writing of the
Govemnment's determination that construction of the bridge replacement features, mitigation
features, and betterment are complete.

D. The term "relocation” shall mean providing a functionally equivalent facility to the
owner of an ekisting utility, cemetery, highway, raiiroad (including any bridge thereof), or public
facility when such action is authorized, in accordance with applicable legal principles of just
compensation or providing a functionally equivalent facility when such action is specifically
provided for, and is identified as a relocafion, m the authorizing legislation for the Project or any
report referenced therein. Providing a functionally equivalent facility may take the form of
alteration, lowering, raising, or replacement and attendant removal of the affected facility or part
thereof.

E. The term "fiscal year” shall mean one fiscal year of the Government. The Government
tiscal year begins on October 1 and ends on September 30.

F. The term "betterment” shall mean a change in the design and construction of one or
more es-clements of the bridge replacement features accomplished at the request of the Non-
Federal Sponsor resulting from the application of standards that the Govemnment determines
exceed those that the Government would otherwise apply for accomplishing the design and
construction of that element. Such betterment shall include, but not necessarily be limited to.
widening the bridge replacement features from two lanes to four lanes.

G. The term "Bridge” shall mean the completed replacement of the existing Highway 210
bridge with a four lane, high-level, [ixed-span bridge and related approaches.

H. The term "dredged or excavated material disposal areas” shall mean the lands,
casements, or rights-of-way together with the improvements necessary on those lands, easements,
or rights-of-way to enable the proper disposal of dredged or excavated material associated with
the construction, operation, or maintenance of the bridge replacement features, mitigation features, T
or betterment.

. The term "borrow areas” shall mean the lands, easements, or rights-of-way together
with the improvements necessary on those lands, easements, or rights-of-way to enable the
borrowing of material for the construction, operation, or maintenance of the bridge replacement
features, mitigation features, or befterment.

J. The term "functional portion of the Project and. betterment” shall mean a portion of the
Project and betterment that is suitable for tender to the Non-Federal Sponsor to operate and
maintain in advance of completion of the entire Project and betterment. For a portion of the
Project and betterment to be suitable for tender, the District Engineer must notify the Non-Federal
Sponsor in writing of the Government's determination that a portion of the Project and betterment
is complete and can function independently and for a useful purpose, although the balance of the
Project and betterment is not complete.



ARTICLE II - OBLIGATIONS OF THE GOVERNMENT AND THE NON-FEDERAL
SPONSOR

A. The Government, subject to receiving funds appropriated by the Congress of the
United States (hereinafter, the "Congress") and using those funds and funds provided by the Non-
Federal Sponsor for the costs of the betterment, shall expeditiously perform and construct the
Project and betterment (including alteration, lowering, raising, or replacement and attendant
removal of existing railroad bridges and approaches thereto), applying those procedures usually
applied to Federal projects, pursuant to Federal laws, regulations, and policies.

1. The Government shall afford the Non-Federal Sponsor the opportunity to
review and comment on the solicitations for all contracts, including relevant plans and
specifications, prior to the Government's issuance of such solicitations. The Government shall not
issue the solicitation for the first construction contract until the Non-Federal Sponsor has
confirmediin writing its willingness to proceed with the Project and betterment. To the extent
possible, the Government shall afford the Non-Federal Sponsor the opportunity to review and
comment on all contract modifications, including change orders, prior to the issuance to the
contractor of a Notice to Proceed. In any instance where providing the Non-Federal Sponsor with
notification of a contract modification or change order is not possible prior to issuance of the
Notice to Proceed, the Government shall provide such notification in writing at the earliest date
possible. To the extent possible, the Government also shall afford the Non-Federal Sponsor the
opportunity to review and comment on all confract claims prior to resolution thereof. The
Government shall consider in good faith the comments of the Non-Federal Sponsor, but the
contents of solicitations, award of contracts, execution of contract modifications, 1ssuance of
change orders, resolution of contract claims, and performance of all work on the Project and
betterment (whether the work is performed under contract or by Government personnel), shall be
exclusively within the control of the Government.

2. Throughout the period of construction, the District Engineer shall furmish the
Non-Federal Sponsor with a copy of the Governtnent's Written Notice of Acceptance of
Completed Work for each contract for the Project and betterment.

B. The Non-Federal Sponsor has requested the Government to accomplish a betterment to
widen the bridge replacement features from two lanes to four lanes and provide all additional
lands (approximately 1.7 acres), sasements, rights-of-way, relocations, utility relocations, and
suitable borrow and dredged or excavated material disposal areas that the Government determines
are necessary for the construction, operation, maintenance, repair, replacement, and rehabilitation
of the betterment. The Government agrees, upon receipt of funds from the Non-Federal Sponsor,
to accomplish the betterment in accordance with this Agreement The Non-Federal Sponsor shall
be solely responsible for all costs of the betterment and shall pay all such costs in accordance with
Article VI.B. of this Agreement.

C. When the District Engineer determines that the entire Project and betterment 18
complete or that a portion of the Project and betterment has become a functional portion of the
Project and betterment, the District Engineer shall so notify the Non-Federal Sponsor in writing



and the Government shall furnish the Non-Federal Sponsor with an Operation, Maintenance,
Repair, Replacement, and Rehabilitation Manual (hereinafter the "OMRR&R Manual")and with
copies of all of the Government's Written Notices of Acceptance of Completed Work for all

contracts for the Project and betterment or the functional portion of the Project and betterment that

have not been provided previously. Upen such notification, the Non-Federal Sponsor shall
operate, mainfain, repair, replace, and rehabilitate the entire Project and betterment or the

functional portion of the Project and betterment in accordance with Article VIII of this Agreement.

D. The Government shall be solely responsible for total project costs and the costs of all
interests in real property determined by the Government to be necessary for the Projectbridge

replacementfoatures-and-mitigationfoatures acquired during the period of construction.

E. The Government shall perform a final accounting in accordance with Article VI.C. of

this Agreement to determine the contributions provided by the Non-Federal Sponsor in accordance

with paragraph B. of this Article and to determine whether the Non-F ederal Sponsor has met its
obligations under paragraph B. of this Article.

F. Upon completion of construction of the Project and betterment or functional portion of
the Project and betterment, the Government shall transfer to the Non-Federal Sponsor by
appropriate instruments, subject to approval of the Secretary of the Army, and the Non-Federal
Sponsor shall accept, ownership of the Project features and betterment, together with such lands,
casement, and rights-of-way the Governinent determines to be necessary to operate, maintain,
repair, replace and rehabilitate the Project and betterment subject to existing easements and such
rights as the Government determines it must reserve to operate, mainfain, repair, replace and
rehabilitate the Intracoastal Waterway, The property rights, title and interest Lo be translerred to
the Non-Federal Sponsor shall be subject to the Government’s paramount right to operate,
maintain, repair, replace and rehabilitate the Intracoastal Waterway.

G. Forso long' as the Project remains authorized, the Non-Federal Sponsor shall mnsure
that the Bridge remains toli-free.

H.. After the period of construction, the Non-Federal Sponsor shall, at no cost to the
Government, provide all additional lands, easements, rights-of-way, and suitable borrow and
dredged or excavated material disposal areas and perform or ensure performance of relocations,
that the Non-Federal Sponsor determines to be necessary for the operation, maintenance, repair,
replacement, and rehabilitation of the Project and betterment.

I. The Non-Federal Sponsor shall not use Federal tunds to meet the Non-Federal
Sponsor’s share of total project costseosis-ofthe-betterment under this Agreement unless the
Federal granting agency verities in writing that the expenditure of such funds 18 expressly
authorized by statute.

ARTICLE III - LANDS, RELOCATIONS, DISPOSAL AREAS, AND
PUBLIC LAW 91-646 COMPLIANCE



A The Govemnment, after consultation with the Non-Federal Sponsor, shall determine the
lands, casements, and rights-of-way required for the construction, operation, and maintenance of
the Project and betterment, including those required for relocations, borrow materials, and
dredged or excavated material disposal. The Government shall delineate which of the required
lands, easements, and rights-of-way are necessary for the Project and the betterment. The
Government in a timely manner shall provide the Non-Federal Sponsor with general written
descriptions, including maps as appropriate, of the lands, easements, and rights-of-way that the
Government determines are required for the Project and betterment. Prior to the end of the period
of construction, the Government shall acquire all lands, easements, and rights-of-way set forth in
such descriptions for the Project and betterment. The Government shall acquire by direct purchase
or by use of its authority of eminent domain all lands required for the Project and betterment.
Costs associated with the acquisition of lands, easements, or rights-of-way required for the Project
shall be the responsibility of the Government. Should the Non-Federal Sponsor own any lands or
interests in lands required for the Project and betterment, the Non-Federal Sponsor shall provide
the Government with authorization for entry to all lands, casements, and rights-of-way over these
lands prior to the issuance of the solicitation for each construction contract for the Project and
betterment.

1. The Non-Federal Sponsor shall be responsible for contributing an allocable
percentage (currently estimated at approximately six (6) percent) of the cost of the following
items, including, but not limited to Government m-house labor costs, associated with the
acquisition of the lands required for the betterment, excluding, however, the land costs set forth n
paragraph A.2. of this Article. The estimated total cost of these items is $657,900, with the Non-
Federal Sponsor's cost estimated at $39,500.

a. Preparation or contracting to obtain a right-of-way survey, which shall
show the lands required for the Project and the betterment.

b. Preparation or contracting to obtain individual parcel legal descriptions
for all parcels to be acquired.

¢. Obtaining Preliminary title insurance commitments from a Title
Insurance Company for all the parcels to be acquired and preparation and obtaining all curative
material for title exceptions set forth on the prelimmary title insurance commitments.

-d. Obtaining Individual parcel appraisal reports for the parcels to be
acquired for the Project and betterment. The appraisal reports will disclose the valuation
difference between the lands required for the Project and the betterment. The Government shall be
responsible for review and approval of all appraisal reports.

o. Performance of all negotiations with landowners and acquiring by direct
purchase the lands required for both the Project and the betterment in the name of the United
States of America, including preparation of all closing papers and related documents.

£ Labor costs associated with the performance by the Government of
acquisition by its exercise of the Federal power of eminent domain in the name of the United



States, including Government preparation of all condemnation assemblies.

g. Any litigation expenses of the Department of Justice (heremafier the
“DOJ”) in the handling of the Condemnation actions.

h. Preparation of a quitclaim to the Secretary of the Army requesting
approval and signature for transfer of the acquired lands

i. Performance of all relocations and providing all relocation assistance as |
required by Public Law 91-646, as amended, for all tracts acquired by the United States.

j. Preparation and negotiation of all utility relocation confracts for utilities,
which have to be relocated due to the construction of the Project and the betterment.

. 2. For the following items, the Government shall secure or perform the items and
the Non-Federal Sponsor shall provide the actual costs of each.

a. The appraisal reports obtained by the Government will disclose the
valuation difference between the lands required for the Project and the betterment. The Non-
Federal Sponsor shall provide the appraised fair market value for the lands required for the
betterment.

b. The Government shall secure final title insurance policies after
acquisition of the required lands. The Government shall determine the additional cost of the final
title insurance policy over and aboyeut what the Government would have paid had it acquired the I
lands required for the Project only. The Non-Federal Sponsor shall pay this excess cost.

B. The Government and DOJ shall litigate any condemnation action to the final -
disposition (including appeals filed by the landowner or which the U.S. Solicitor General
determines to file) of all interests acquired, or obtain a settlement of the condemnation action. The
Non-Federal Sponsor shall be consulted and kept informed at all phases of the litigation or
settlement process.

C. For the condemnation of those lands, easements, or rights-of-way, located within the
lands required for the betterment, the Non-Federal Sponsor shall be responsible for the payment of
a percentage of any award or settlement, including any awards and interest, made pursuant to the
Equal Access to Justice Act (EAJA), and court costs, including any imcidental proceeding such as
a request for writ of assistance as well as any appeal by the Government or any other party to the
action. The Government shall immediately notify the Non-Federal Sponsor of any judgment
obtained in a condemnation action. The Government shall determine the costs associated with the
award or settlement and allocable to the betterment and the Non-Federal Sponsor shall pay to the
Government, no later than 45 days after receipt of written notice o pay its portion of the
deficiency judgment. The percentage required to be paid by the Non-Feaderal Sponsor shall be
determined by the ratio of the appraised fair market value of each parcel of the lands required for
the betterment to the appraised fair market value of the entire parcel so condemned. Final
authority to recommend settlements shall rest with the Government. This includes the right to



revest property, revise estates and issue Government permits or consents. Authority and discretion
to recommend an appeal to the DOJ shall rest with the Government.

D. The Non-Federal Sponsor shall accept upon delivery a quitclaim deed from the United
States for title to each tract of land acquired pursuant to this Agreement. Neither the termination
of this Agreement nor the presence of any contamination, whether or not regulated under the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), 42 U.S.C.
9601-9675g, shall be grounds for refusing to accept upon delivery a quitclaim deed from the
United States.

E. For so long as the Project remains authorized, the Non-Federal Sponsor shall ensure
that lands, easements, and rights-of-way that the Government determines to be required for the
operation and maintenance of the Project and betterment and that were provided by the
Government or the Non-Federal Sponsor are retained in public ownership for uses compatible
with the authorized purposes of the Project.

F. The Government, after consultation with the Non-Federal Sponsor, shall determine the
improvements required on lands, easements, and rights-of-way to enable the proper disposal of
dredged or excavated material associated with the consfruction, operation, and maintenance of the
Project and the betterment. Such improvements may include, but are not necessarily limited to,
retaining dikes, wasteweirs, bulkheads, embankments, monitoring features, stilling basins, and de-
watering pumps and pipes. The Govemnment shall delincate which of the improvements are
necessary for the Project and the betterment. The Government in a timely manner shall provide the
Non-Federal Sponsor with general written descriptions of such improvements necessary for the
Project and the betterment. Furthermore, prior to issuance of the solicitation for each Govemment
construction contract for the Project and the betterment, the Government shall prepare plans and
specifications for all improvements the Government determines to be required for the proper
disposal of dredged or excavated material under that confract, submit such plans and <
specifications to the Non-Federal for review. The Govemment shall provide such improvements
in accordance with the approved plans and specifications.

G. The Government, after consultation with the Non-Federal Sponsor, shall determine the
relocations necessary for the construction, operation, and maintenance of the Project and the
betterment, including those necessary to enable the removal of borrow materials and the proper
disposal of dredged or excavated maternial. The Government shall delineate which of the
relocations are necessary for the Project and the betterment. The Government in a timely manner
shall provide the Non-Federal Sponsor with general written descriptions, including maps as
appropriate, of such relocations necessary for the Project and the betterment. Prior to the end of
the period of construction, the Government shall perform or ensure the performance of all
relocations as set forth in such descriptions for the Project and the betterment. Furthermore, prior
1o issuance of the solicitation for cach Government construction contract for the Project and the
betterment, the Government shall prepare or ensure the preparation of plans and specifications for,
and perform or ensure the performance of, all relocations the Government determines to be
necessary for that contract.

H. The Government and Non-Federal Sponsor shall comply with the applicable provisions



of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, Public
Law 91-646, as amended by Title IV of the Surface Transportation and Uniform Relocation
Assistance Act of 1987 (Public Law 100-17), and the Uniform Regulations confained in 49
C.F.R. Part 24, in acquiring lands, easements, and rights-of-way required for the construction,
operation, and maintenance of the Project and the betterment, including those necessary for
relocations, borrow materials, and dredged or excavated material disposal. The Government shall
be responsible for informing all affected persons of applicable benefits, policies, and procedures in
connection with said Act.

ARTICLE IV - MITIGATION FEATURES

A. The Government shall enter into a separate agreement with the Florida FishGame and
WildlifeEseshwater Fisk Conservation Commission that provides all terms and conditions
necessary for the Florida Fish and Wildlife Conservation Commission to construct the mitigation
features. Pursuant to Section 906(a)(1) of the Water Resources Development Act of 1986,
construction of the mitigation features shall be performed prior to or concurrently with
construction of the bridge replacement features.

B. The Non-Federal Sponsor shall enter into a separate agreement with the Florida
FishGame and WildlifeFreshwaterFish Conservation Commission that provides all terms and
conditions necessary for the Florida Fish and Wildlife Conservation Commission to operate,
maintain, repair, replace, and rehabilitate the mitigation features for so long as the Project is
authorized in accordance with Article VIII of this Agreement.

‘ARTICLE V - PROJECT COORDINATION TEAM

A. To provide for consistent and effective communication, the Non-Federal Sponsor and
the Government, not later than 30 days after the effective date of this Agreement, shall appoint
named senior representatives to a Project Coordination Team. Thereafter, the Project
Coordination Team shall meet regularly until the end of the period of construction. The
Govemment's Project Manager and a counterpart named by the Non-Federal Sponsor shall co-
chair the Project Coordination Team.

B. The Government's Project Manager and the Non-Federal Sponsor’s counterpart shall
keep the Project Coordination Team informed of the progress of construction and of significant
pending issues and actions, and shall seek the views of the Project Coordination Team on matters
that the Project Coordination Team generally oversees.

C. Until the end of the period of construction, the Project Coordination Team shall
generally oversee the Project and betterment, including but not necessarily limited to matters
related to design; plans and specifications; scheduling; real property, and relocation requirements;
real property acquisition; contract awards and modifications; coniract costs; the Government's cost
projections; final inspection of the entire Project and betterment or functional portions of the
Project and betterment;, preparation of the proposed OMRR&R Manual; anticipated requirements



and needed capabilities for operation, maintenance, repair, replacement, and rehabilitation of the
Project and betterment; and other related matters. This oversight shall be consistent with a project
management plan developed by the Government after consultation with the Non-Federal Sponsor.

D. The Project Coordination Teamn may make recommendations that it deems warranted
1o the District Engineer on matters that the Project Coordination Team generally oversees,
including suggestions to avoid potential sources of dispute. The Government in good faith shall
consider the recommendations of the Project Coordination Team. The Government, having the
legal authority and responsibility for construction of the Project and betterment, has the discretion
to accept, reject, or modify the Project Coordination Team's recommendations.

E. Each party shall be solely responsible for its costs of participation in the Project
Coordination Team. ‘

' ARTICLE VI - METHOD OF PAYMENT

A The Government shall maintain current records of contributions provided by the Non-
Federal Sponsor and current projections of total project costs and costs of the betterment under
Article IL.B. of this Agreement until the Government furnishes the Non-Federal Sponsor with the
results of the final accounting. On or before January 1. 2000By-?22%-efcachyear and at least
quarterly thereafter, the Government shall provide the Non-Federal Sponsor with a report setting
forth all contributions provided to date and the current projections of total project costs and of
costs of the betterment under Article I1.B. of this Agreement. On the effective date of this
Agreement, total project costs are estimated to be $18,700,000, and costs of the betterment are

estimated to be $7,813,000. . Such amounts are estimates subject to adjustment by the Government

and are not o be construad as the total financial responsibilities of the Government and the Non-
Federal Sponsor.

B. The Non-Federal Sponsor shall provide the costs of the befterment required by Article ~

IL.B. of this Agreement in accordance with the provisions of this paragraph.

1. Not less than 30 days after execution of this Agreement, the Non-Federal
Sponsor shall provide the Government with the full amount of $220,000 by delivering a check
payable to “FAO, USAED, Jacksonville District” to the District Engineer. These funds shall be
utilized for the acquisition of the lands, easements, rights-of-way, required for construction of the
betterment.

2. Not less than 30 calendar days prior to the scheduled date for issuance of the
solicitation for the first construction contract, the Government shall notify the Non-Federal
Sponsor in writing of such scheduled date and the funds the Government determines to be
required from the Non-Federal Sponsor to meet the costs of the betterment through the first fiscal
year of construction, including any costs of the betterment ineurred prior to the commencement of
the period of construction. Not later than such scheduled date, the Non-Federal Sponsor shall
provide the Government with the full amount of the required funds by delivering a check payable
to “FAQ, USAED, Jacksonville District” to the District Engineer, or verifying to the satisfaction
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of the Govermnment that the Non-Federal Sponsor has deposited the required funds in an escrow or
other account acceptable to the Government, with interest accruing to the Non-Federal Sponsor, or
presenting the Government with an irrevocable letter of credit acceptable to the Government for
the required funds or providing an Electronic Funds Transfer in accordance with procedures
astablished by the Government. ’

3. For the second and subsequent fiscal years of construction, the Government
shall notify the Non-Federal Sponsor in writing, no later than 60 calendar days prior to the
beginning of that fiscal year, of the funds the Govemment determines to be required from the
Non-Federal Sponsor to meet the costs of the betterment for that fiscal year. No later than 30
days prior to the beginning of the fiscal year, the Non-Federal Sponsor shall make the full amount
of the required funds for that fiscal year available to the Government through the any of the
payment mechanisms specified in Article VI.B.2. of thus Agreement.

34. The Government shall draw from the funds provided by the Non-Federal l
Sponsor such sums as the Government deems necessary to cover the costs of the betterment as
they are incurred.

45. If at any time during the period of construction the Government determines |
that additional funds will be needed from the Non-Federal Sponsor to cover the costs of the
betterment for the current fiscal year, the Government shall notify the Non-Federal Sponsor in
writing of the additional funds required and provide an explanation of why additional funds are
required, and the Non-Federal Sponsor, no later than 75 calendar days from receipt of such notice,
shall make the additional required funds available through any of the payment mechanisms
specified in Article VI.B.2. of this Agreement.

C. Upon completion of the Project and betterment or termination of this Agreement, and
upon resolution of all relevant claims and appeals, the Government shall conduct a final
accounting and fumish the Non-Federal Sponsor with the results of the final accounting. The final
accounting shall determine the total project costs and costs of the betterment under Article IL.B. of " -
this Agreement and the Non-Federal Sponsor’s cash contribution provided pursuant to Article
II.B. of this Agreement.

1. In the event the final accounting shows that the total contribution provided by
the Non-Federal Sponsor is less than its required share of costs of the betterment under Article
IL.B. of this Agresment, the Non-Federal Sponsor shall, no later than 90 calendar days after
receipt of written notice, make a cash payment to the Government of whatever sum is required to
meet the Non-Federal Sponsor’s required share of costs of the betterment under Article IL.B. of
this Agreement.

2. In the event the final accounting shows that the total contribution provided by
the Non-Federal Sponsor exceeds its required share of costs of the betterment under Article IL.B.
of this Agreement, the Government shall, subject to the availability of funds, refund the excess to
the Non-Federal Sponsor no later than 90 calendar days after the final accounting is complete. In
the event existing funds are not available to refund the excess to the Non-Federal Sponsor, the
Government shall seck such appropriations as are necessary to make the refund.
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ARTICLE VII - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for breach of this Agreement, that
party must first notify the other party in writing of the nature of the purported breach and seek in
good faith to resolve the dispute through negotiation. If the parties cannot resolve the dispute
through negotiation, they may agree to a mutually acceptable method of non-binding alternative
dispute resolution with a qualified third party acceptable to both parties. The parties shall each
pay 50 percent of any costs for the services provided by such a third party as such costs are
incurred. The existence of a dispute shall not excuse the parties from performance pursuant to
this Agreement.

ARTICLE VIII - OPERATION, MAINTENANCE, REPAIR, REPLACEMENT,
' AND REHABILITATION (OMRR&R)

A, Upon nofification in accordance with Article IL.C. of this Agreement and for so long as
the Project remains authorized, the Non-Federal Sponsor shall operate, maintain, reparr, replace,
and rehabilitate the entire Project and betterment or the functional portion of the Project and
betterment, at no cost to the Government, in a manner compatible with the Project’s authorized
purposes and in accordance with applicable Federal and State laws as provided in Article XI of
this Agreement and specific directions prescribed by the Government in the OMRR&R Manual
and any subsequent amendments thereto.

B. The Non-Federal Sponsor hereby gives the Government a right to enter, at reasonable
times and in a reasonable manner, upon property that the Non-Federal Sponsor owns or controls
for access to the Project and betterment for the purpose of inspection and, if necessary, for the
purpose of completing, operating, maintaining, repairing, replacing, or rehabilitating the Project
and betterment. If an inspection shows that the Non-Federal Sponsor for any reason is failing to
perform its obligations under this Agreement, the Government shall send a written notice
describing the non-performance to the Non-Federal Sponsor. If, after 30 calendar days from
receipt of notice, the Non-Federal Sponsor continues to fail to perform, then the Government shall
have the right to enter, at reasonable times and in a reasonable manner, upon property that the
Non-Federal Sponsor owns or controls for access to the Project and betterment for the purpose of
completing, operating, maintaining, repairing, replacing, or rehabilitating the Project and
betterment. No completion, operation, maintenance, repair, replacement, or rehabilitation by the
Govemnment shall operate to relieve the Non-Federal Sponsor of responsibility to meet the Non-
Federal Sponsor's obligations as set forth in this Agreement, or to preclude the Government from
pursuing any other remedy at law or equity to ensure faithtul performance pursuant to this
Agreement.

ARTICLE IX - INDEMNIFICATION
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The Non-Federal Sponsor shall hold and save the Government free from all damages
arising from the construction, operation, maintenance, repair, replacement, and rehabilitation of
the Project and any Project-related betterments, except for damages due to the fault or negligence
of the Government or its contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the effective date of this Agreement, the
Government and the Non-Federal Sponsor shall develop procedures for keeping books, records,
documents, and other evidence pertaining to costs and expenses incurred pursuant to this
Agreement. These procedures shall incorporate, and apply as appropriate, the standards for
financial management systems set forth in the Uniform Administrative Requirements for Grants
and Cooperative Agreements to State and Local Governments at 32 C.F.R. Section 33.20. The
Government and the Non-Federal Sponsor shall maintain such books, records, documents, and
ofher evidence in accordance with these procedures and for a minimum of three years after the
period of construction and resolution of all relevant claims arising therefrom. To the extent
permitted under applicable Federal laws and regulations, the Govemment and the Non-Federal
Sponsor shall each allow the other to inspect such books, documents, records, and other evidence.

B. Pursuant fo 32 C.F.R. Section 33.26, the Non-Federal Sponsor is responsible for
complying with the Single Audit Act of 1984, 31 U.S.C. Sections 7501-7507, as implemented by
Office of Management and Budget (OMB) Circular No. A-133 and Department of Defense
Directive 7600.10. Upon request of the Non-Federal Sponsor and to the extent permitted under
applicable Federal laws and regulations, the Government shall provide to the Non-Federal
Sponsor and independent auditors any information necessary to enable an audit of the
Non-Federal Sponsor's activities under this Agreement. The costs of any non-Federal audits
performed in accordance with this paragraph shall be solely the responsibility of the Non-Federal
Sponsor. o

C. In accordance with 31 U.S.C. Section 7503, the Government may conduct audits in
addition 1o any audil that the Non-Federal Sponsor 1s required to conduct under the Single Audil
Act. Any such Government audits shall be conducted in accordance with Government Auditing
Standards and the cost principles in OMB Circular No. A-87 and other applicable cost principles
and regulations. The costs of Government audits performed in accordance with this paragra ph
shall be solely the responsibility of the Govemment.

ARTICLE XI - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations under this Agreement, the Non-
Federal Sponsor and the Government agree to comply with al] applicable Federal and State laws
and regulations, including, but not limited to, Section 601 of the Civil Rights Act of 1964, Public
Law 88-352 (42 U.S.C. 2000d), as implemented by Department of Defense Directive 5500.11
and Army Regulations 600-7, entitled "Nondiscrimination on the Basis of Handicap in Programs
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and Activities Assisted or Conducted by the Department of the Army".

ARTICLE XII - RELATIONSHIP OF PARTIES

A Tdi the exercise of their respective rights and obligations under this Agreement, the
Govemment and the Non-Federal Sponsor each act in an independent capacity, and neither is to be
considered the officer, agant, or em ployee of the other.

B. In the exercise of its rights and obligations under this Agreement, neither party shall
provide, without the consent of the other party, any contractor with a release that waives or
purports to waive any rights such other party may have to seek relief or redress agamst such
contractor either pursuant to any cause of action that such other party may have or for violation of
any law.

ARTICLE XIII - OFFICIALS NOT TO BENEFIT

No member of or delegate to the Congress, nor any resident commissioner, shall be
admitted to any share or part of this Agreement, or to any benefit that may arise therefrom.

ARTICLE XIV - TERMINATION OR SUSPENSION

A. If at any time the Non-Federal Sponsor fails to fulfill its obligations under Article II.B.
or VI of this Agreement, the Assistant Secretary of the Army (Civil Works) shall terminate this
Agreement or suspend future performance under this Agreement unless he determines that
continuation of work on the Project and betterment is in the interest of the United States or is
necessary in order to satisfy agreements with any other non-Federal interests in connection with
the Project. o

B.- If the Govermment fails to receive annual appropriations in amounts sufficient to mest
its scheduled expenditures for the Project for the then-current or upcoming fiscal year, the
Government shall so notify the Non-Federal Sponsor in writing, and 75 calendar days thereafter
sither party may elect without penalty to terminate this Agreement or to suspend future
performance under this Agreement. In the event that either party elects to suspend future
performance under this Agreement pursuant to this paragraph, such suspension shall remain in
offect until such time as the Government receives sufficient appropriations or until either the
Govemment or the Non-Federal Sponsor elects to terminate this Agreement, whichever occurs
first.

C. In the event either party elects to terminate this Agreement pursuant to this Article or
Article XV of this Agreement, the Government shall proceed to a final accounting in accordance
with Article VI.C. of this Agreement.

D. Any termination of this Agreement or suspension of future performance under this
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Agreement in accordance with this Article or Article XV of this Agreement shall not relieve the
parties of liability for any obligation previously incurred. Any delinquent payment shall be
charged interest at a rate, to be determined by the Secretary of the Treasury, equal to 150 per
centum of the average bond equivalent rate of the 13-week Treasury bills auctioned immediately
prior to the date on which such payment became delinquent, or auctioned immediately prior to the
beginning of €ach additional 3-month period if the period of delinquency exceeds 3 months.

ARTICLE XV - HAZARDOUS SUBSTANCES

A After execution of this Agreement and upon direction by the District Engineer, the
Non-Federal Sponsor shall perform, or cause to be performed, any investigations for hazardous
substances that the Government or the Non-Federal Sponsor determines to be necessary to identify
the existence and extent of any hazardous substances regulated under the Comprehensive
Environmental Response, Compensation, and Liability Act (hereinafter "CERCLA"), 42 U.S.C.
Sections 9601-9675, that may exist in, on, or under lands, casements, and rights-of-way that the
Government determines to be required for the construction, operation, and maintenance of the
mitigation features and the betierment. Howaver, for lands that the Government determines to be
subjact to the navigation servitude, only the Govermnment shall perform such investigations unless
the District Engineer provides the Non-Federal Sponsor with prior specific written direction, in
which case the Non-Federal Sponsor shall perform such investigations in accordance with such
written direction.

B. After execution of this Agreement, the Government shall perform, or cause to be
performed, any investigations for hazardous substances that the Government determines to be
necessary to identify the existence and extent of any hazardous substances regulated under the
Comprehensive Environmental Response, Compensation, and Liability Act (hereinafter
"CERCLA™), 42 U.S.C. Sections 9601-9675, that may exist in, on, or under lands, 2asements, and
rights-of-way that the Government determines to be necessary for the construction of the bridge
replacement features. )

C.. In the event it is discovered through any investigation for hazardous substances or other
means that hazardous substances regulated under CERCLA exist in, on, or under any lands,
easements, or rights-of-way that the Government determines to be required for the construction,
operation, and maintenance of the Project and betterment, the Non-Federal Sponsor and the
Government shall provids prompt written notice to each other, and the Government shall not
proceed with the acquisition of the real property interests until both parties agree.

D. The Government and the Non-Federal Sponsor shall determine whether to initiate
construction of the Project and betterment, or, if already in construction whether to continue with
construction of the Project and betterment, suspend future performance under this Agreement, or
terminate this Agreement for the convenience of the Government, in any case where hazardous
substances regulated under CERCLA are found to exist in, on, or under any lands, easements, or
rights-of-way that the Govemment determines to be necessary for the construction, operation, and
maintenance of the Project or betterment. Should the Government and the Non-Federal Sponsor
determine to initiate or continue with construction of the Project and betterment afler considering
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any liability that may arise under CERCLA, the Government shall be responsible, as between the
Government and the Non-Federal Sponsor, for the costs of clean-up and response, to include the
costs of any studies and investigations necessary to determine an appropriate response to the
contamination for any contamination occurring on lands required for the bridge replacement
features prior to the end of the period of construction. Until such time as the end of the period of
construction occurs the Non-Federal Sponsor shall have no obligation under this Agreement for
the costs of any clean-up and response for any contamination occurring on lands required for the
bridge replacement features. Should the Government and the Non-Federal Sponsor determine to
inifiate or continue with construction of the Project and betterment after considering any Liability
that may arise under CERCLA, the Non-Federal Sponsor shall be responsible, as between the
Government and the Non-Federal Sponsor, for the costs of clean-up and response, to include the
costs of any studies and investigations necessary to determine an appropriate response to the
contamination for any contamination occurring on lands required for the mitigation features and
the betterment. In the event the Non-Federal Sponsor fails to provide any funds necessary to pay
for clean up and response costs or to otherwise discharge the Non-Federal Sponsor's
responsibilities under this paragraph upon direction by the Government, the Government may, in
its sole discretion, either terminate this Agreement for the convenience of the Government,
suspend firture performance under this Agreement, or continue work on the Project and
betterment.

E. The Non-Federal Sponsor and the Government shall consult with each other in
accordance with Article V of this Agreement in an effort to ensure that responsible parties bear
any necessary clean up and response costs as defined in CERCLA. Any decision made pursuant
to paragraph D. of this Article shall not relieve any third party from any liability that may arise
under CERCLA.

F. As betwaen the Government and the Non-Federal Sponsor, the Non-Federal Sponsor
shall be considered the operator of the Project and betterment for purposes of CERCLA liability.
To the maximum extent practicable, the Government and the Non-Federal Sponsor shall perform
their responsibilities under this Agreement in a manner so that liability will not arise under
CERCLA.

ARTICLE XVI - NOTICES
A, Any notice, request, demand, or other communication required or permitted to be
given under this Agreement shall be deemed to have been duly given if in writing and either

delivered personally or by telegram or mailed by first-class, registered, or certified mail, as
follows:

If to the Non-Federal Sponsor:
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County Administrator

St. Johns County, Florida
4020 Lewis Speedway

St. Augustine, Florida 32093

-* If to the Government:

District Engineer

USAED, Jacksonville

Post Office Box 4970
Jacksonville, Florida 32232-0019

B. A party may change the address to which such communications are to be directed by
giving written notice to the other party in the manner provided in this Article.

C., Any notice, request, demand, or other communication made pursuant to tius Article
shall be deemed to have been received by the addressee at the earlier of such time as it is actually
received or seven calendar days after it is mailed.

ARTICLE XVII - CONFIDENTIALITY

To the extent permitted by the laws governing sach party, the parties agree to maintain the
confidentiality of exchanged information when requested to do so by the providing party.

ARTICLE XVIII - HISTORIC PRESERVATION

A. The costs of identification. survey and evaluation of historic properties for the Project,
incurred before the end of the period of construction. shall be borne entirely by the Government.
The costs of identification, survey and evaluation of historic properties for the betterment. incurred
before the end of the period of construction, shall be borne entirely by the Non-Federal Sponsor.

B. The costs of identification, survey and evaluation of historic properties, incurred after
the period of construction, shall be considered financial obligations for operation and maintenance
of the Project and betterment and shall be borne entirely by the Non-Federal Sponsor.

C. As specified in Section 7(a) of Public Law 93-291 (16 U.S.C. Section 469¢c(a)), the
costs of mitigation and data recovery activities associated with historic preservation for the Project
shall be borne entirely by the Government and shall not be included in total project costs, up to the
statutory limit of one percent of the total amount authorized to be appropriated for construction of
the Project.

D. The Government shall not incur costs for mitigation and data recovery that exceed the

statutory one percent limit specified in paragraph C. of this Article unless and until the Assistant
Secretary of the Army (Civil Works) has waived that limit in accordance with Section 208(3) of
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Public Law 96-515 (16 U.S.C. Section 469¢c-2(3)). Any costs of mitigation and dafa recovery that
exceed the one percent limit shall not be included in total project costs.

ARTICLE XIX - SECTION 902 PROJECT COST LIMITS

-

The Non-Federal Sponsor has reviewed the provisions set forth in Section 902 of Public
Law 99-662, as amended, and understands that Section 902 establishes the maximum amount of
total project costs for the Project. Notwithstanding any other provision of this Agreement, the
Govemment shall not make a new Project financial obligation or make a Project expenditure, if
such obligation or expenditure, would result in total project costs exceeding this maximum
amount, unless otherwise authorized by law. On the effective date of this Agreemenl. this
maximum amount is estimated to be $24,277.000, as calculated in accordance with ER 1105-2-
100 using October 1, 1999 price levels and allowances for projected future inflation. The
Government shall adjust this maximum amount in accordance with Section 902.

ARTICLE XX —AMENDMENTS OR MODIFICATIONS

This Agreemeant may be modified by writien amendments executed by the parties hereto.

IN WITNESS WHEREQF, the parties hereto have executed this Agreement, which shall
become effactive upon the date it is signed by the Assistant Secretary of the Army (Civil Works).

TIIE DEPARTMENT OF THE ARMY ST. JOHNS COUNTY, FLORIDA
BY: ' BY:
Joseph W. Westphal Marc Jacalone
Assistant Secretarv of the Army __ Chairman
(Civil Works) ___Board of County Commissioners
DATE: DATE:
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CERTIFICATE OF AUTHORITY

I, James Sisco, do hereby certify that I am the principal legal officer of St. Johns County,
Florida, that St. Johns County, Florida is a legally constiluted public body with full authority and
legal capability to perform the terms of the Agreement between the Department of the Army and
St. Johns County, Florida in connection with the Palm Valley Bridge Replacement Project, and to
pay damages in accordance with the terms of this Agreement, if necessary, in the event of the
failure to perform, as required by Section 221 of Public Law 91-611 (42 U.S.C. Section 1962d-
5b), and that the persons who have executed this Agreement on behalf of St. Johns County,
Florida have acted within their statutory authority.

IN WITNESS WHEREOF, I have made and executad this certification this
day of : 19

James Sisco
County Attomey
St. Johns County, Florida
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CERTIFICATION REGARDING LOBBYING
The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federal appropriated funds have been pad ‘or will be paid, by or on behalf of the
undersigned, fo any person for influencing or attempting to influence an otticer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and
the extension, continuation, renewal, amendment, or modification of any Federal contract, grant,
loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the
award documents for all subawards at all ters (including subcontracts, subgrants, and contracts
under grants, loans, and cooperative agreements) and that all subrecipients shall certify and
disclose accordingly.

This certification is a material representalion of fact upon which reliance was placed when
this transaction was made or entered into. Submission of this certification is a prerequisite for
making or entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any
person who fails to file the required certification shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

DATE:

Marc Jacalone
Chairman
Board of County Commissioners
St. Johns County, Florida
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ATTACHMENT “B”
WETLAND MITIGATION PLAN FOR THE

PALM VALLEY BRIDGE REPLACEMENT PROJECT
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‘Wetland Mitigation Plan for the

Palm Valley Bridge Replacernent Project

Craig R. LeSchack
Florida Game and Fresh Water Fish Commission

Divisioﬁ of Wildlife

Tuly 20, 1998

ATTACHMENT B
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BACKGROUND
The Final Feasibility Report and Eanvironmental Assessment for the Palm Valley Bridge

Replacement Project were completed in March of 1994. Field surveys were jointly conducted
by biologists from the U.S. Fish and Wildlife Service (Sexvice) and the U.S. Army Corps of
Engineers (Corps) in an aitempt to quantify wildlife values for habitats that -would be impacted
by the project. Loss of wetlands due to bridge roplacement was estumated 1o be at Jeast 13.9
acres. As a result, four mitigation alterpatives were submitted for evaluation. One of these
alternatives was to restore wetland habitat on the Guana River Wildlife Management Area
(GRWMA)., The Florida Game and Fresh Water Pish Commission (Commission) developed 2
restoration plan that incjuded several elements to restore valuable fish and wildlife habitat on
GRWMA. The Service recommended that the Corps accept this alternative to mitigate for
wetland impacts. However, the Paim Valley Bridge project was not initiated due to budget
constrajints.

The project resumed in March 1997 when the Corps filed an environmental resource
permit with the Department of Environmental Protection. In addition, a joint meeting was held
in December 1997 between the Corps, St. Johns County, and the Copumjsesion to discuss
several aspects of the project, including the wetland mitigation plan. Several of the restoration
clements submitted by the Commission have been completed due to the time Japse between the
development of the mitigation plan and actual implementation. Also, pew estimates were
calculated to reflect current costs. Project amendments are reviewed later in the plan. This
document will serve as the new mitigation plan for wetland impacts associated with the Palm
Valley Bridge Replacement Project, |

. The projects listed below ate generally prioritized according to our current planned

. objectives. The Comumission anticipates needing 3.5 years to fully implement all phases of the .

mitigation plan, This would include receiving authorization to spend the funds, obtaining all
necessary permits (¢-g., dredge and fill), and bidding projects to contractors. If planned
objectives and priorities change during that time, the Commission would request authorization

to substitute or modify the proposed spending. This would be fully coordinated among all

agencies involved in the mitigation project.
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Palm Valley Bridge Werland Mitigation Project - 2

PRIORITIZED LIST OF PROJECTS
1. Booths Pond restoration:

This is a 22-acre impoundment mapaged primar‘ily for optimal populations of native
fish. In addition to the fishery resource, Booths Pond provides deep, freshwater habitat for
various migratory and resident wildlife species.

a. Initiate muck removal and bottom restoration, including planting of native

species and herbiciding undesirable species. Estimated cost is $55,000.

b. The existing 4" flowing well is nol sufficient to flood the pond n 2 timely
manner not maintain adequate levels during periods of drought. An additional
well (10-12") will enhance mapagement capabilitics. Estimated cost is $15,000.

c. Restock the pond with native fish, Estimated cost is $8,000.

Subtotal for 1: $78,000

2. Cooks Pond restoration:
This wetland is a 19-acte freshwater impoundment where the primary management
objective is moist soil management. Among the complex of interior wetlands, Cooks Pond

provides important food and cover for numerous migratory and resident wildlife, particulatly

aquatic birds,

a. The existing 4" flowing well is not sufficient to flood the pond in a timely
manner nor maintain adequate levels during periods of drought. An additional
well (10-127) will enhance moist soil management capabilities. Estimated cost
is $15,000.

b. Clean approsimately 3,400 feet of ditching associated with water level control

on the impoundment. Current ditching requires maintenance for proper watet
level management. A rotary ditcher and/or heavy equipment will be used to
remove debris and sediments 0 allow for effective management. Estimated cost
is $10,000.

Subtotal for 2;: $25,000
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Palm Valley Bridge Wetland Mitigation Project - 3

3. Dicgo Pond restoration:

This 28-acre brackish watex impoundment is managed for a variety of migratory and
resident aquatic and semi-aguatic wildlife and fish species. Restoration will ephance the
Commission’s ability to manage this system to meel resource management goals,

a. The primary objective on Diego Pond is to manage for submerged aguatic
vegetation (e.g., widgeon-grass)- Installing a flowing well (10-12") will assist
in regwating salinity levels. Estimated cost is $15,000.

b. Replace the water control structure for the impoundment. Cbrrent structure
does pot function properly. Estimagred cost is $10,000.

c. Clean existing interior ditching system using a rotary ditcher or heavy
equipment if required. Estimared cost is $5,000.

Subtotal for 3: $30,000

4, McNeils Pond restoration:

This is a 30-acre impoundment managed primarily for optimal populations of native
fish. In addition to the fishery resource, McNeils Pond provides deep, freshwater babitat for
various migratory and resident wildlife species.

a. Initiate muck removal and bottom restoration, including planting of native

species and herbiciding undesirable species. Estimated cost is $74,000.

b. The existing 4" flowing well is not sufficicnt to flood the pond in a timely

marnmer Tor maintain adequate levels during periods of drought. An additional
well (10-12") will enhance management capabilities. Estimated cost is 315,000
¢ c. Remove debris from ditches to restore proper drainage and fill in unnecessary
ditches to natural grade where appropriate. Install new culverts or water control
structures and testoré damaged access roads, Estimated cost is 340,000,

d. Remove an existing antiquated wooden dock facility and replace with a primitive

boat launching area to facilitate public recreation. Estimated cost is $10,000.

e. Restock the pond with pative fish. Estimared cost is $10,000,

Subtotal for 4: $149,000
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FPalm Valley Bridge Wetland Mirigation Project - 4

5. Big Savannah Pond restoration:

This 39-acre freshwater impoundgpent is primarily managed to enbance and maintain 2

2008t site comumonly used by wood storks and many other species of wading birds including

roseate spoonbills, yellow-crowned might herons, tricolored herons, and white ibis.

a.

The existing 4" flowing well is not sufficient to flood the pond in a timely
manner nor maintain adequate levels duning periods of drought. An additional
well (10-12") will enhance mojst soil management capabilities. Estimated cost
is $15,000. '
Clean approximately 3,000 feet of ditching essociated with water level control
on the impoupdment. Current ditching requires maintenance for proper water
Jevel management. A rotary ditcher and/or heavy equipment will be used to
remove debris and sediments to allow for effective management. Estimated cost
is $8,000,

Subtotal for 5: $23,000

6. Little Savannah Pond restoration:

This wetland is a 29-acre freshwaler impoundment where the primary management

objective is moist soil management. Among the complex of interior wetlands, Little Savanmah

Pond provides important food and cover for numerous migratory and resident wildlife,

particularly aquatic birds.

d.

The existing 4" flowing well 1s not sufficient for a moist soil management
program. AR additional well (10-12") will enthance management capabilities.
Estimated cost is $15,000.
Clean approximately 1,800 feet of ditching associated with water level conuol.
Current ditching requires maintenance for proper water levcl management. A
rotary ditcher and/or heavy equipment will be used to remove debris and |
sediments to allow for effective management. Estimated cost is £5,000.

| Subtotal for 6: $20,000
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Palm Valley Bridge Wetland Mirigation Praject - 5

7. Repairs to the Guana Lake water control structure:

The Guana Lake water control structure services a 2.309-acre impoundment which is -

managed for a yariety of wildlife species. The impoundment provides important brackish and

freshwater habitat vita] to munerous migratory and resident aquatic and semi-aquatic wildlife

species. It also provides for high levels of wildlife- and fisheries-oriented public recreation.

a.

Modify the existing submerged erosion control barrier on the upstream portion
of the water control structure to fully utilize recharging/flocding capacity.
Repair exosion damage which has occurred to the existing stabilization features
installed on the channel banks and slopes. Estimated cost iy $25,000,
Develop a technical operations manual for the water control structure. Tl'us
snanual would describe and illustrate the technical aspects of operation and
maintenance of the control structure, and would be prepared by design
engineers. The manual would be provided to personne] responsible for
operatiog the water control structure under emergency and normal conditions,
Estimated cost is $5,000.
Develop five adjustable flap-gates that will allow water level regulation between
one aﬁd two feet above mean sea-level, and five weir gates that will allow
controlled water leve] regulation through the flashboard system. Estimated cost
is $35,000.

Subtotal for 7: $65,000

Total for projects 1-7; $390,000
Contingency funding: $15,000
GRAND TOTAL: $405,000

es
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Paim Valley Bridge Weiland Mitigation FProject - 6

FUNDING CONSIDERATIONS

The original cost estumates were derived in 1994 and the amount of mitigation funding
was $375,000. The plan was revised to reflect a more ;accurate estimate of costs for
jmplementing the wetland mitigaton projects. If the projects are unable to be funded at the
current anticipated cost (i.e., $405,000), then some of the projects can be amended by deleting
certain elements to Jlower anticipated funding needs. However, it is 'unport&nt to remember
that these are 1998 cost estimates and it might be an additiopal 2-3 years before projects are
initiated due to 2 variety of reasons including project delays, permit requirements,

implementation of agreements, etc.

COMPLETED PROJECTS
The following projects were deleted from the original mitigation plan:

1. Guapa Dam (Project 1a, 1b): downstream repair of the erosion barrier
will be completed with funds that have been allocated as part of the
Commission’s FY 1998-99 budget.

2. Constru_ctidn of culverts and bulkhead at Big Savannah Pond (Project
Sc): completed.

3. Wildcat Savamnah (Project 6): the project was completed in 1996 as part
of a mitigation project involving the Commission and St. Yohns River

Water Management Disurict.
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Palm Valley Bridge Werland Mitigation Project - 7

The following table presents the restoration clements, acreage of each element, their

their expected future value and

| Restoration Element -_Acrcage Existing Future th_EUjl
Booths Pond | 22 3.5 (77.0) 5.0 (110.0) +33.0
Cooks Pond 19 4.1 (77.9) 47 (89.3) +11.4 -
Diego Pond 28 4.1 (114.8) 4.6 (128.8) +14.0
McNeils Pond 30 4.3 (129.0) 4.7 (141.0) +12.0
Big Savannah Pond 39 4.5 (175.5) 4.9 (191.1) +15.6
Little Savannah Pond 29 4.7 (136.3) 4.9 (142.1) +5.8
Guapa Lake 85 4.6 (391.0) 4.8 (408.0) +17.0
Total _ | +108.8

The following table presents an incremental cost analysis of the various restoration

elements. The elements are presented in increasing order of cost.

r”kmoraticﬂ_%;ent —i‘let HU Cost J____E_;st / HI.L‘"
Big Savannah Pond +15.6 $23,000 $1,474
Diego Pond +14.0 $30,000 | $2,143
Cooks Pond +11.4 $25,000 $2,193
Booths Pond +33.0 478,000 $2,364
Little Savannah Pond +5.8 $20,000 $3,448

"| Guana Lake +17.0 $65,000 $3,824
McNeils Pond +12.0 $149,000 $12,417
Totals +108.8' $390,000°

1 Restoration elements would completely mitigate for direct project mpacts of 107.4 HU.

2 Bstimated. cost does not include contingency funding of $15,000.
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Palm Valley Bridge Wetland Mitigation Project - 8

Location of Wetland Restoration Projects
Guana River Wildlife Management Area

Project 4; McNejls Pond

Project 2: Cooks Pond

Project 5: Little Savannah Pond

Project 8: Big Savannah Pond

1 Mies Praject 7: Guana Lake
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. FLORIDA GAME AND FRESH WATER FISH COMMISSION

QUINTONW L. HEDGEPETH, DDS MRS, GILBERT W. HUMPHREY THOMAS B. KIBLER JAMES L, "JAMIE" ADAMS JR. JTULIE K. MORRIS
Miamd Mjccosukes Lakeland Bushuell Sarasota

ALLAN L. EGBERT, Pu.D., Exccutive Dirsctor CENTRAL REGION
VICTOR J. HELLER, Assistant Execuiive Director LTC. ROBERT B. BUTLER. Duector
. 1239 SW (Orh Swreat

Ocala, FL 34474297
July 20, 1998 359 73217

Mr. Jerry Scarborough, Project Manager
U.S. Armmy Corps of Engineers
Jacksomnyille District

P.O. Box 4970 _
Jacksonville, FL 32232-0019

Dear Jerty,

Enclosed for your review is the revised mitigation plan for the Palm Valley Bridge
Replacement Project. As per our meeting on July 8, the plan has been updated to reflect
project elements that have been completed or are scheduled to be completed this fiscal year.
Also, the prioritized order of projects was changed to reflect current and anticipated
management needs.

In addition, new cost estimates were gencrated to more accurately reflect anticipated
funding needs to implement the mitigation plan. The original cost estimates were derived in
1994 and the amount of funding was $375,000. If the plan is unable to be funded at the
current anticipated cost of $405,000 then some of the restoration projects can be amended by
deleting certain elements to lower anticipated funding needs. Howeyver, it is important to
remember that thesc are 1998 cost estimates aod it might be an additional 2-3 years before
projects are initiated due to a variety of reasons including unexpected delays, permit

requirements, and the implementation of mecessary agreements.

T lock forward to working with you to see the successful implementation of this
maitigation plan. If you need any additional information please contact me at (904) 825-6877.

Sincerely,
< £ JAL L

Craig R. LeSchack

Wildlifc Biologist
WLD 8-5-2
cc: Lt. Col. Robert Butler
Mike Brooks
Mike Abbott
vrww.state.flus/gfc/
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