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RESOLUTION NO. 2002- 35

A RESOLUTION OF THE BOARD OF COUNTY
COMMISSIONERS OF ST. JOHNS COUNTY, FLORIDA,
AUTHORIZING THE CLERK OF COURTS TO FILE THE
SURVEY MAP OF DEER RUN ROAD CLAIMING A VESTED
INTEREST IN ST. JOHNS COUNTY IN THE RIGHT-OF-WAY
DESCRIBED IN THIS SURVEY BY PRESCRIPTIVE RIGHTS
OF THE PUBLIC PER CASE LAW BERGER VS. CITY OF
CORAL GABLES 101 SO. 2d 396 (FLA. DIST. CT. APP.-3d
DIST. 1958)

WHEREAS, the tiling of the survey map with the Clerk of the Courts, the right-of-
way as shown in this sarvey will be vested in St. Johns County, a political subdivision of
the State of Florida by prescriptive rights of the public, per case law, Berger vs City of
Coral Gables 101 So.2d 356 (Fla. Dist. Ct. App.-3d Dist. 1958), copy attached hereto and
made a part hereof as Exhibit “A”; and

WHEREAS, Deer Run Road as described and shown on the map, Exhibit “B”,
attached hereto and made a part hereof is one of the roads considered to be a County
road; and

WHEREAS, the public has been continuously using Deer Run Road without
pennission of the underlying land owners and Road and Bridge Supervisor, John
Newsome, has stated in an Affidavit that the County has been responstble for maintaining
Deer Run Road for the last 27 years, copy attached hereto and made a part hereof as
Exhibit “C™; and

WHEREAS, it is in the best interest of St. Johns County to acquire ownership of
Deer Run Road that will benefit the citizens of St. Johns County.

NOW, THEREFORE BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF ST. JOHNS COUNTY, FLORIDA, as follows:

Section 1. All the above recitals are finds of fact.
Section 2. The Chair of the Board of County Commissioners and the Clerk of the

Courts are hereby authorized to file the attached survey map of Deer Run Road in the
Publi¢ Records of St. Johns County, Florida.
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- Section 3. The Clerk is instructed 1o record this Resolution in the Public Records of
St. Johns County, Florida,

s 1% v
PASSED AND ADOPTED, this )4 day of cu’/ L 2002.

BOARD OF COUNTY COMMISSIONERS
ST. JOHNS COUNTY, FLORIDA.

By: Q’Afwu—-//c( ﬁ"\,ﬂ—-ﬂf‘

J ameé]é. Bryant, Chairm#n

ATTEST: Cheryl Strickland, Clerk

A it

puty Clerk

RENDITION DATE L5 - (6-O
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EXHIBIT "A" TO RESOLUTION
101 So. 2d 356, *; 1958 Fla. App. LEXIS 2691, **

Dara BERGER, Appeilant, v. The CITY OF CORAL GABLES, Florida, a municipal corporation
organized and existing under the faws of the State of Florida, and Dade Caunty, a palitical
subdivislan of the State of Florida, Appefless,

No. 57-323.
Bistrict Court of Appeal of Florida,. Third District.

101 So. 2d 396; 1958 Fla. App. LEXIS 2691

March 6, 1958.
CASE SUMMARY

PROCEDURAL POSTURE: Plaintfif grantee appealed the finai decree of the Clrcuit Court for
Dade County (Fiunda), which dismissad her suit to enjoin the pubiic's continued usa of a
street.

OVERVIEW: PlaintfT grantee daimed to have title to the strest in question because a tax
deed purported to convey the property (o plaintdffs son, who conveyed it to her. However,
the tax deed and conveyance was basad on a piat that did .not place the street in its correct
location. Plaintif filed a suit to enjoin defendant city from continued use of the city street on
the basis that title belonged to her: w@gdﬁmw_ﬂy
had been continucusly used as a publlc street for 36 years. The drcuit court dismissed
plaintiffs suit. On appeal, plainttff argued that the tax deed was prima facie svidence of Htle
and it she laak title fi-e of 20y e-semaents previoushy encumberiiig the lsnd, The et
staied that an easeneiik by presuiption wes acqutred when land was Lsed by Ule_p.t_.lﬁff far &
perlad of J8 years. The court thought that the astabilshed. published easement toak priority

over the tax deed that plaintlif relied upan, especially because the deed stated that it was
subject to axisting sasements.

OUTCOME: The court affirmed the dismissal of plaintff grantee’s sult to anjain the publlc's
use of a street because the-pubiic had acyuired an easement by pracnptmn that took
priority aver the tax deed that purported to grant title I:n plamtﬂf

CORE TERMS: plat, street, easement, deed, grantee, (ax deed, recorded, designated,
dedlcatlon, discloses

CORE CONCEPTS - Hide ConcepE
Real Property Law : Estates, Titles & Rights : Easements & Rights of Way
Governments & Legisiation ; Local Governments : Public Improvements & Services
Where land is used as a highway by the general pubiic far a period of 20 years, the
public acquires an easement o the same by prescnpttan and a dedirzt!on af the land for
such use iS UNNeCESSary. ,
COUNSEL: [**1]

Samuel B. Berger, Miami, far appeilant. -

Edward Semple, Miami, far City of Carai Gables.
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Carrey A; Davis, Miami, for Dade County.
OPINIONBY: CARROLL
OPINIOM: [*396] CARROLL, CHAS., Chief Judge.

This is an appea! from a final decree of the Clreuit Court for Dade County, dismissing a suit to
enjoin the contlnued use of a city srreet title to which was claimed by the plaintiff-agpeilant.

The record an appeal discloses that the second amended plat of Cocoapium Heights, recorded
May 24, 1911, in Plat Book 1, at page 73 of the Public Records of Dade County, Flarida,
shawed an unnamed 40 foot street There was nc dedlcation thereof, Uncontroverted.
testimony estabilshed that such property had been.a rocadway since 1915, and had been used
continuously as a public street since then. On April 15, 1928, Carai Gables Carparation filed a
plat designated as Coral Gabies, Biscayne Bay Section, Part Qne, Plat E, which was remmded
in Plat Book 25, at page 53. That 1926 piat shawed a strest desugnatad as "Avenue Saldana®,
which appears to have been intended to be the street area invoived here. Howeaver, thruugh
an error, the 1926 piat did nat piace the axisting street whers It acmauy [**2] was shown
and locatad on the 1911 pIat

The record further discioses that on August 16, 1950, a plat of the F H. Dunbar Tract was
flied and recorded in Plat Book 51, at page 45. This 1950 piat shawed the correct location of
the street in question, as it had been shown ariginally an the 1311 piat.

Meanwhile, the @x assessors had used the 1926 plat as a basis for improper assessment of
taxes on the actual street area. On the assumpton that it had acquired title thereto through
dedinquency in such taxes, the Everglades Drainage District executed a deed (under Section
298.46, Fla.Stat., F.S.A., on April 27, 1951) o Samuel B. Berger, purparting to mnvey the
nmpertu arroniing (o the 81 TINENUS 1‘37!: plat. Appellant claiins as graniee of the saj
Samuel B. Berger, who is her son.

[(*397] Appellant raises two questaons as follows: _

1. Where the Trustees of Internal Improvement Fund ar the Board of Comrnisslnners af the
Everglades Drainage District |ssue a tax deed, does it constitute prima facie evidence of title
in the grantee? :

2. Does a grantee of a tax deed take the tte free of any sasements prevmusly encumbering
the lana?

It is settied in this state that where [**3] land has been used as a highway by the generai
publlc for a period of twenty years, the public acquires an easement ta the same hy
prescription and a dedicatian of the land for such use is unnecessary. Zatrouer v. Zstrouer,
89 Ha. 253, 103 Sao. §25; Couture v. Dade County, 93 Fla. 342, 112 So. 75; Dade Counky v.
Snyder, 140 Fa. 135, 191 Sa. 185; Downing v, Bird, Fla.1958, 100 Sa.2d §7; 17A Am.Jur,,
Easernenls § 66, page 677.

The record shows that the parcel in question has been the subject of publlc user for street
purposes for mare than thirty-six vears. After having appeared as such aon the 1911 plac. its
use for sireet purpases caontinued after 1926 in spite of the fact that the 1926 Carai Jabies
plat was inaccurate and did naot show the rue location of the strest.

Aside from other reasans, the established pubiic easement takes gricrity aver the =27 Ja=
an which appeliant refies, because the deed was made subject o easBmans. 1S .sec HE.t
on its face that the conveyance is "Subject  all sasaments zxistung <n e date of this

deed.”
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The defendant Dade County daims no right In the street, and is interested only in seeing it
maint2ined as a city street because It [**4] furnishes access to a county thoroughlare.

. The acticn of the chancellor in dismissing the cause with prejudics on final hearing was
withaout error. :

Affirmed.

HORTON and PEARSON, 1., concur.

Semvica: LEXIEED
Citationc 11 Sa.2d 386
View: Full ‘
CateiTime; Wednesday, February 28, 2001 - 3:43 AM EST

Abaut | EXIS-NEXIS | Terrms and Canditlons

Capyrignt & 2001 LEXIS-NEXIS Croup. All righis resepd.
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Exhibit "C" to Resolution

AFFIDAVIT

STATE OF FLORIDA
COUNTY OF ST. JOHNS

On this day before me, the undersigued authority, personally appeared
John Newsome , Road and Bridge Supervisor, who being first by me
duly sworn, deposes and says that the County has been mamtaining Deer Run Road for
the last 27  years and the public has continuously used the road during this time. This
maintenance includes digging dilches, road grading and stabilization.

FﬁRTHER AFFIANT SAYETH NAUGHT.

STATE OF FLORDIA
COUNTY OF ST. JOHNS

I'he 1oregolig insitatueni was acknowledged befowe ine s 45 day of

' 2002, by Doha Y. NewSawe , Road and Bridge Supervisor,
who is personally known to me.

OifF, Laurie C. Braddock

F& ¢ Commission # CC 928860

? Bxpires April 17, 2004
Bonded ‘thru

Dt

*,

o

T
AN Auanic Banding Co., Inc.
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